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dispensable. But that alone makes it a bargain. Find out more about Flor- 
ida Cases. Write your West Publishing Company representative: 


Warren F. Bateman Richard G. “Dick” Clarke Bobby Ray Jones Bradley H. Thurston 

P.O. Box 01-2317 P.O. Box 8983 P.O. Box 1547 P.O. Box 1086 

Main Post Office Orlando, FL 32806 Boca Raton, FL 33432 Holmes Beach, FL 33509 
Miami, FL 33101 Phone: (bus) 305/843-4922 Broward Co. Phone: 305/421-7178 Phone: 813/876-2120 
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Palm Beach Post - “The effort was 
sorry.” 

Daytona Beach News - “Bar poll 
results shouldn’t be discounted.” 


Candidate - “The integrity of this 


poll is suspect....was clearly 
loaded.” 


Candidate - “The poll is totally 
unrepresentative . . . . The results 
are meaningless.” 


Past President of Senate - “I 
strongly feel that The Florida Bar as 
a professional organization 
prostitutes itself . . . . by presuming 
to conduct such a poll.” 


These and many more 
favorable and_ unfavorable 
comments were hurled at The 
Florida Bar Statewide judicial poll. 
Were they justified? In part, yes. 


For several decades, the Bar in 
conducting political elections 
within the Bar for the offices of 
president-elect or representative on 
the Board of Governors has avoided 
using any “nick” names. Each 
lawyer has only one official name as 
reflected in the records of the 
Supreme Court of Florida and 
published annually in the Bar 
directory. 


Three judicial candidates 
registered and had approved by the 
Secretary of State for balloting 
purposes names other than their 
official names registered with The 
Florida Bar. The Bar chose to use 
names of the judicial candidates 
according to its records and not 
those as they would appear on the 
ballot. So far, so good. 


But in dropping the “Joe,” “Dick” 
and “Max” an inadvertent error was 
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made with candidate Richard H. 
“Max” Swann. In dropping the 
“Max,” his second middle initial 


was deleted and the published 
ballot carried Richard H. Swann 
rather than his official name 
Richard H. M. Swann. 


A protest was filed, honored and 
a completely new ballot prepared 
and distributed for Group 1, 
Supreme Court of Florida. 


Both press and candidates seized 
on the low percentage of responses. 
Of 15,432 ballots mailed, 2,751 or 
17.8% were returned in the first 
mailing and 2,064 or 13.4% in the 
second corrected mailing. These 
results led to the charges of 
“unrepresentative poll” and “results 
meaningless.” 

Perhaps the strongest objection 
came from the membership to the 
requirement that the envelope 
containing the ballot be signed by 
the voting lawyer. 

What can be said in response? 

Use of names other than those 
approved by the Secretary of State 
was probably a mistake. A 
recommendation that names so 
approved be used in future polls has 
gone forward to the Judicial Poll 
Committee. 

In reply to the criticism directed 
to the relatively low participation 
by lawyers, much can be said. The 
poll involved appellate judges 
exclusively. Relatively few lawyers 
appear in our appellate courts. With 
more than half of the 15,432 
resident Florida lawyers under the 
age of 35, a substantial group 
simply have never had any contact 
with either incumbent or appellate 
candidates. Lawyers were asked, in 


effect, not to vote if they were not 
familiar with the candidate. Hence, 
82% heeded this directive, and 
honestly in good conscience, did 
not respond. Why is that so bad? 


Certainly, participation can be 
increased with a less complex ballot 
format. There were 378 possible 
responses for just 14 candidates - 
this is too many. 


Every comment received from 
every source has been sent to the 
Bar Judicial Poll Committee. The 
committee is working assiduously 
under the chairmanship of Bruce 
Marger to improve our polls from 
the standpoint of content, 
procedure and results. Further 
evaluation of the poll will occur at 
the Bar-Media Conclave, in 
November in Miami. Lawyers and 
media representatives will be asked 
to constructively criticize the poll. 
With help from all these sources, a 
significantly improved model 
Judicial Poll Handbook will result. 


Canon 8 of the Code of 
Professional Responsibility reads, 
“A Lawyer Should Assist in 
Improving the Legal System.” 
Ethical Consideration 8-6 says in 
part, “...they (lawyers) have a 
special responsibility to aid in the 
selection of only those who are 
qualified.” The judicial poll is one 
way to exercise our responsibility. 


Capitol correspondent Ray Starr 
editorially commented, “It took 
guts for The Florida Bar to do this. I 
commend it for the poll.” 


From one bloody after a month 
of political wars, to Ray I whisper 
“amen.” 


MarSHALL R. Cassepy 
Executive Director 
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FOR SALE. OLD, FAMILIAR 
NAME NO LONGER OF VALUE 
TO OLD, ESTABLISHED COMPANY 


A sure test to determine how valuable its corporate name is to 
your client: Would your client advertise its name for sale, giving 
up the good-will inherent in that name and go to the expense and 
bother of changing to another name? 


If the answer is no: Look into protection of your client’s present 
name—particularly in states into which the corporation is likely 
to expand in the next few years. It can be a very worthwhile 
investment. 


Each year countless corporations wishing to expand into an addi- 
tional state are denied use of their own name because another 
| corporation with “the same or a deceptively similar” name is al- 


ready of record. Buying the name is often expensive, sometimes 
impossible. 


C T has assisted thousands of attorneys plan and initiate a state 
name protection program to fit the specific needs of a client. 


For additional helpful information, complete and mail the coupon 
below. Or give us a call and just say you would like more informa- 
tion on corporate name protection. 


C T CORPORATION SYSTEM, 100 BISCAYNE BLVD., MIAMI, FLORIDA 33132 or 
C T CORPORATION SYSTEM, 1820 FIRST NAT’L BANK TOWER, ATLANTA, GA. 30303 


I’m a lawyer. I would like to know more about the concept of state name 
protection and how it would work for a client of mine. Send me more infor- 
mation—without obligation. 


NAME 


FIRM 


ADDRESS 


CITY, STATE, ZIP 
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We Specialize in 
Locating Heirs 
toEstates 


We are pleased to discuss 
any heirship problem 
PLEASE WRITE for 
|! Complimentary brochure without obligation. 
rand genealogical chart. Please call collect. 


ALTSHULER GENEALOGICAL SERVICE, INC. 
A Florida Corporation 


202 Biscayne Building, Miami, Florida 33130, (305) 374-1246 


Offices and Correspondents in the United States and throughout the world 


Over a quarter century of service to 
ATTORNEYS ADMINISTRATORS GUARDIANS EXECUTORS TRUSTEES BANKS 
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pouch inside 
outfit. 
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C Remittance herewith $ D Ship COD. I will pay ship- | 


Ping costs. 
DC Rush by Air—$3.95 extra 


THE FLORIDA BAR JOURNAL 


be: 
ig 
e 
. 
. 
PRE-PAID ORDERS 


OCTOBER 1976 He 
VOLUME L, NUMBER8 


Editorial Staff 


Marshall R. Cassedy, Editor 

Linda H. Yates, Managing Editor 

Paul F. Hill, Associate Editor, Legal 

Cheryle Dodd, Ellen Bradford, 
Assistant Editors 

Judy Nable, Art Production 

Paul F. Hill, Advertising & Production 

Notie Brents, Advertising Assistant 


Editorial Board 


Thomas R. Post, Chairman, Miami; Laurence E. 
Kinsolving, Vice Chairman, Tampa; Thomas D. 
Aitken, Tampa; Robert Asi, Miami; Douglas 
Chianco, Bradenton; Susan G. Chopin, Miami; W. 
Dexter Douglass, Tallahassee; Elizabeth J. 
duFresne, Miami; Sherryll Martens Dunaj, Miami; 
Irving D. Gaines, Milwaukee, Wisc.; William H. 
Garland, Bradenton; William J. Goldworn, Coral 
Gables; Jane R. Hoade, Miami; Neil P. Linden, North 
Miami Beach; James F. McCollum, Sebring; 
Stephen Nagin, Washington, D.C.; Mannis 
Neumann, Margate; James P. O'Flarity, Palm 
Beach; F. Wallace Pope, Jr., Clearwater; Jason G. 
Reynolds, Daytona Beach; Gary W. Roberts, West 
Palm Beach; Coleman R. Rosenfield, Ft. Lauderdale; 
David M. Rieth, Tampa; Leonard H. Rubin, Miami; 
Board Liaison: Leland E. Stansell, Jr., Miami. 


Officers of The Florida Bar 


Edward J. Atkins, Miami 
President 


Russell Troutman, Winter Park 
President-elect 

Marshall R. Cassedy, Tallahassee 

Executive Director 


The Board of Governors 


Gerald L. Brown, first circuit; Harry L. Michaels, 
second circuit; John E. Norris, third circuit; C. 
Harris Dittmar, fourth circuit; James E. Cobb, 


fourth circuit; Andrew G. Pattillo, Jr., fifth circuit; 
William M. MacKenzie, sixth circuit; Robert H. 


Willis, sixth circuit; Melvin Orfinger, seventh 
circuit; Nath C. Doughtie, eighth circuit; Michael R. 
Walsh, ninth circuit; Joel H. Sharp, Jr., ninth 
circuit; J. Hardin Peterson, Jr., tenth circuit; Leland 
E. Stansell, Jr., eleventh circuit; Robert L. Floyd, 
eleventh circuit; George W. Wright, Jr., eleventh 
circuit; Julian H. Kreeger, eleventh circuit; Samuel 
S. Smith, eleventh circuit; Talbot D'Alemberte, 
eleventh circuit; William C. Grimes, twelfth circuit; 
L. David Shear, thirteenth circuit; Leonard H. 
Gilbert, thirteenth circuit; Benjamin W. Redding III, 
fourteenth circuit; Raymond W. Royce, fifteenth 
circuit; William A. Foster, fifteenth circuit; Ralph E. 
Cunningham, Jr., sixteenth circuit; Donald H. 
Norman, seventeenth circuit; William F. Leonard, 
seventeenth circuit; S. Lindsey Holland, Jr., 
eighteenth circuit; Richard V. Neill, nineteenth 
circuit; Charles B. Edwards, twentieth circuit; 
Benjamin H. Hill Ill, ex officio, President, Young 
Lawyers Section; A. J. Barranco, ex officio, 
President-elect, Young Lawyers Section. 


VOLUME 50, NUMBER 8, OCTOBER 1976 


FLORIDA BAR 


600 APALACHEE PARKWAY, TALLAHASSEE, FLORIDA32304 PHONE: (904) 222-5286 
MAILING ADDRESS: THE FLORIDA BAR CENTER, TALLAHASSEE, FLORIDA 32304 


ARTICLES 


466 Tips for Real Property Practitioners 
Joel M. Aresty’s practical how-to-do it guidelines 
provide the basics for lawyers in the real property field 


474 The Federal Court Crisis 
Retired Judge David W. Dyer warns that federal courts may be 
closed for civil litigants unless more judges are added soon 


476 The Harassed Attorney's Guide for Handling Clients 
Edward Siegel shares a few secrets (in fun) on how to deal 
with certain clients 


478 A New Solution to an Old Problem: The Dade Judicial Trust Fund 
Gerald F. Richman explains the Dade Bar’s plan to end one-to-one 
judicial campaign financing 

483 “Best Last Offer Referendum” — A Viable Solution 


Joseph H. Weil discusses an alternative to strikes and compulsory 
binding arbitration 


REPORTS 


453 Briefly Yours 463 Letters to the Journal 
459 President’s Page 494 Current Florida Legal Literature 


LAW NOTES 


489 Criminal Law Judicial Ethics 

497 Corporation, Banking and 508 Workmen’s Compensation 
Business Law 509 Labor Law 

501 Tax Law Notes 


Map of downtown Miami used with permission of G. M. Hopkins Co., 
Philadelphia. 


Published monthly, except July/August is combined issue, by The Florida Bar, 600 
Apalachee Parkway, Tallahassee 32304. Second class postage paid at the Post Office 
at Tallahassee, Florida 32301. 


Subscriptions: $15 a year for nonmembers of The Florida Bar; students, $8. Single 
copies: $1.25; September directory issue $12; $6 to members. 


Advertising copy is carefully reviewed but publication herein does not necessarily 
imply endorsement of any product or service offered. Advertising rate card upon 
request. 


Views and conclusions expressed in articles herein are those of the authors and not 
necessarily those of the editorial staff, officials or Board of Governors of The Florida 
Bar. Manuscripts may be submitted, typed doublespaced, to Editor, The Florida Bar 
Journal, Tallahassee, Florida 32304. 


© 1976 The Florida Bar. News media freely granted permission to reprint. Postmaster 
to send Form 3579 to The Florida Bar, Tallahassee, Florida 32304. 


457 


‘ 
9 
1927-1977 
i; 
Bay 
| 
| 
| 
| 
| 
| 
| 
; 


Green . 


The Best Outfits 
At No Extra Cost ©) 
Corporate name 


engraved in 24K Gold 
on Spine of all Books 


STANDARD 


STANDARD 
3-ring binder (illustrated) 
250 page capacity 
Outfit No. 4 Q 
with 75 blank sheets $25.25 TH E UALITY 
: CORPORATE OUTFIT 
‘ with printed minutes 
and by-laws “$27.00 
The STANDARD binder The Original All-in-One Volume Corporate 
also available in Black— Outfit Including Seal 
please specify 
EVERY GREEN GEM" CONSISTS OF: 
BINDER—Handsomely gold tooled. Bound in durable Fabricoid 
over heavy binder’s board for long lasting use. 
Other Complete STOCK CERTIFICATES — 20 —imprinted and numbered. Additional 
Green Gem Outfits With certificates 20¢ each. Extra charge for special clauses depending 
Matching Viny! Slipcase on copy. TRANSFER LEDGER. INDEXES — Mylar reinforced. 
HEAVY DUTY PRINTED MINUTES AND BY-LAWS include IRC Plan 1244 plus — 
_—— hinge binder CORPEXPEDITER — for quick completion of minutes. 
ae mag | (Blank sheets and title page instead of above.) 
with 100 blank a god PROFESSIONAL « NOT-FOR-PROFIT and MODEL CORPORATION 


ACT MINUTES available. 


with printed minutes 
and by-laws *$35.00 


DELUXE 

3 round-posts binder 

250 page capacity 

Outfit No. 3 

with 100 blank sheets $36.75 

Outfit No. 3A 
with printed minutes 
: and by-laws “$38.50 


SPECIAL 

Self-Encased 

Corporate Outfit 

3-D ring binder 

360 page capacity 

(Slipcase not needed) 

Outfit No. 4 

with 75 blank sheets $28.00 

Outfit No. 4A 

with printed minutes 

and by-laws *$29.75 
ae The SPECIAL binder 
also available in Brown — 
please specify 


SPECIAL FORMS SECTION — 
Provided with all outfits and 
includes: Sub-Chapter S 
(election not to be taxed as .e 
acorporation). Executive 
> Medical and Dental 
Reimbursement Pian. 
Forms for annual meetings of 
shareholders and directors. 


hath 


Unique Pocket for Removable Separate Handsome Stock Certificates lithographed on high quality 
Individual items available — Foid-Away Seal. Permanently Carrying Case for Seal. heavy rag bond paper with that “BIG BOARD” look 
write for catalog. Attached to inside front cover. 
Over-all size of all outfits 4-3/4" high x 10-1, 4" deep x 2-1/4" wide 
Use this order form for your convenience. Corpex, 24 Hudson St., New York, NY. 10013 
Coroexc CORPORATE NAME Print name exactly as on Certificate of Incorporation 
Banknote Company, Inc. 
24 Hudson Street State of ship to 
New York, NY. 100413 f | " t A 
; (212) 964-7454 Date of Incorporation Street Address, 
Cable “Corpexnote NY.” Total Authorized Issue City, State, and Zip Code 
Z No. of Shares Par Value S each Attention of 
Orders shipped 
within 24 hours Or Shares without par value Ship Outfit No $ CO Check Enclosed 
> Certificates signed by Pres. and Check Must Accompany Order Payable to Corpex 
MONEY BACK "When ordering Minutes & By-Laws specify 0 Single Add $1.00 shipping charge for continental U.S. all others $4.00 
GUARANTEE 
0 Multiple Incorporators. to an ess 
**Remarks Valid Through 
Serving the Legal “8 
Profession since 1927 Signature 


: é 
i 


On November 2, the people of 
Florida have an opportunity to add 
a vital element to our system of 
assuring a competent and 
independent judiciary. 

In the days remaining between 
now and November 2, you have an 
opportunity to add your support 
and join your efforts with many of 
your fellow members of The 
Florida Bar who have been working 
for weeks in making a significant 
contribution to bringing about the 
addition of this vital element to our 
system. 

On November 2, the people of 
Florida will vote on an amendment 
to the Judicial Article of the Florida 
Constitution. The amendment 
seeks to effect changes to three 
sections of the article. 

The first change is to Section 3 
and requires that there be at least 
one Supreme Court justice from 
each appellate district, thus 
assuring some _ geographical 
balance to the court. 

The remaining changes are to 
Sections 10 and 11 and basically 
provide for instituting a merit 
retention system applicable only to 
the Supreme Court and the district 
courts of appeal. 

Specifically, the changes to 
Section 10 provide for the retention 
of members of these courts to be 
determined by the electorate voting 
on the record of performance by 
the justices or judges involved. 

The changes to Section 11 
provide for an appointee to a 
vacancy on one of these courts to be 
chosen by the Governor from three 
nominees for the vacancy 
submitted by the appropriate 
nominating commission, and for at 
least one year’s service by the 
appointee before the electorate 
votes on the appointee’s record of 
performance. 

The passage of this amendment 
will couple merit retention, of 
appellate court personnel at least, 
with merit selection, already in 
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effect. This tandem will therefore 
provide two of the four essential 
elements necessary if the people of 
Florida are to have the strong, well 
qualified, independent judiciary to 
which they are entitled and which 
common sense and enlightened self 
interest demand. 


The manner in which merit 
retention will work is rather simple. 

At the end of the term of a justice 
or judge, that individual’s record in 
office will be submitted to the 
voters who will decide whether to 
retain him. If the voters determine 
to retain the justice or judge, he 
receives a six-year term. If the 
voters determine not to retain the 
justice or judge, a vacancy will 
occur in that particular court. 

When such a vacancy occurs, the 
Governor will appoint an individual 
from a list of three persons screened 
and nominated by the nominating 
commission established for the 
court on which the vacancy exists. 

Thus the adoption of this system 
of retention based on merit will 
remove the appellate court judges 
from the political arena. 


The basic problem with electing 
judges through the political system 
is that the political system, while 
appropriate to selecting those who 
will represent you in the state house, 
is not designed to determine which 
individuals are best qualified to 
serve on the bench. Indeed, the 
very characteristics which are most 
apt to bring about success in a 
campaign by popular election are 
not necessarily the characteristics 
which are most desirable in one 
who would serve the public from 


the bench. 


In fact, many of the characteris- 
tics which a judicial candidate 
should possess may actually be 
detrimental to him on the campaign 
trail. 


When one is running for an 
elective office, the temptation is 


always present to do those things 
which are designed to attract the 
public’s attention and result in 
being elected. Many of the 
activities which have proven to be 
most successful in securing election 
tend to demean the office of a 


_ judge. Surely no one can disagree 


that standing at a busy intersection 
holding a placard over your head 
reading “If you love me, honk your 
horn,” can do nothing either to raise 
the stature of the individual as a 
judge or increase respect for the 


bench. 


Participation by judicial 
candidates in the election system 
places them in a position where 
they must engage in two rather 
insidious activities. 

The first, of course, is the raising 
of money. The Judicial Canons 
enjoin a candidate for judicial 
office from personally soliciting 
campaign funds or soliciting 
attorneys for publicly stated 
support. The candidate, of course, 
may establish committees to do this 
for him. But, who is interested in 
contributing money to a campaign 
for judicial office? The most 
cursory examination of the list of 
contributors to most judges’ 
campaigns invariably discloses that 
the largest number of contributors 
are either lawyers or lawyers’ 
families and employees. The 
necessity for raising campaign 
funds for judicial races should be 
eliminated. The merit retention 
system does so. 


There is another activity in 
which increasingly candidates for 
judicial office participate and 
which I believe is even more 
insidious than fund raising. I speak 
now of securing endorsements. 


For several years now I have 
looked at the ads of judicial 
candidates which appear in 
newspapers. Invariably there are 
endorsements from special interest 
groups. In the most recent 
campaign I read the ad of a 
candidate which contained 13 
endorsements from special interest 
groups. Obviously the candidate 
would not run the endorsement if 
he did not actually receive it. 
Theoretically the organization 
would not endorse an individual 
without at least determining or 
attempting to determine the 
individual's stand on various issues. 
And yet the Judicial Canons 
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prohibit a judicial candidate from 
making pledges or promises of 
conduct in office other than the 
faithful and impartial performance 
of the duties of the office. Indeed, it 
would be improper under the 
Judicial Canons for a candidate to 
announce his views on disputed 
legal or political issues. Unless a 
candidate obtains an assurance 
from the special interest group 
before which he is appearing, in 
advance of the appearance, that no 
questions will be asked with regard 
to legal or political issues which 
may appear before the candidate if 
successful in the election, the 
candidate must of necessity face the 
possibility of such questions being 
asked. The candidate also may find 
himself in the rather unenviable 
position of refusing to answer the 
question, citing the Judicial Canons 
as the reason, while, at the same 
time having an opponent, 
somewhat less sensitive or 
knowledgeable with regard to the 
canons, answering the question. 
This should be eliminated. The 
merit retention system does so. 

Those who oppose the merit 
retention system invariably do so on 
the basis of the people’s right to 
elect their judges. Historically, 
judges have not always been 
elected. As a matter of fact it is a 
relatively new concept. But while 
our Constitution at the present time 
provides for the people to elect 
their judges, in truth and in fact this 
is an illusion. Few judges ascend to 
the bench through election initially. 
Few judges remain on the bench 
through election. For example, of 
the 30 individuals who have served 
on the Supreme Court of Florida 
during the past half century, 21 
initially ascended to the court by 
appointment from the Governor. 
Interestingly enough, and perhaps 
of some significance, is the fact that 
of the nine who initially ascended to 
the Supreme Court through 
election, eight of them happened to 
be first on the ballot because of the 
first initial of their last’ names. 
During the same 50-year period, 
two-thirds of the Supreme Court 
seats that have been available for 
contested elections have gone 
uncontested. 

The same trend is discernible 
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with regard to the other courts in 
Florida. While the constitution 
provides for the people tc elect 
their judges the sad but true fact is 
that most judges get on the bench 
through appointment and 
thereafter are never challenged so 
that they remain there without any 
opportunity for the people to 
evaluate their stewardship. The 
merit retention system changes 
that. 

At the present time, if an 
incumbent judge seeks reelection 
but does not draw opposition he is 
automatically returned to the bench 
for another full term. But if merit 
retention is adopted, irrespective of 
whether anyone chooses to 
challenge an incumbent judge, that 
judge’s record will in fact be 
presented to the people for them to 
evaluate. And its evaluation will be 
on the quality of service rendered 
by the judge, not on the judge’s 
ability to raise money, obtain 


endorsements, have a name that 
places him first on the ballot, or 
otherwise attract the votes of the 
people on the basis of characteristics 
having nothing to do with his ability 
to serve as a judge. 

No system of choosing judges can 
guarantee an ideal judiciary. I 
recognize that there are strengths 
and weaknesses with both the 
elective system and the 
appointment system. However, a 
merit retention system such as is 
being presented to the people by 
the proposed amendment to Article 
V embodies the best features of 
both appointment and election 
while at the same time eliminating 
many of the intrinsic evils of a 
purely elective system. I urge you to 
review the amendment, discuss the 
pros and cons and then not only 
personally support the amendment 
but to work among your friends and 
associates, urging them to vote for 
it. 


Epwarp J. ATKINS 
President 
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the Mellotones? 


Itwas City and top of the 
_ world for the only group to have 
9 consecutive smash singles" 
reach the top of the charts in the 
late 40's. 
The fabulous Tommy an | 
he Mellotones. 
They bought their 
plane. They bought their own 
recording studio. They bough 
their own apartment building. 
And then they literally brough 
_ their own house down because © 
_ Tommy turned outto be the worst 
businessmaninthe world. 
_ He signed the papers for the 


apartment building without getting . 


title insurance. And sure enough, 

~ sometime during the fifties, whe 

Tommy and The Mellotones’ 

— career hit bottom, it was dis- 

~ covered that the man who sold © 

them the apartment building 

_ wasn't really the man he said he 
was. He was, however, an excellent. 


So now Tommy and The 
Mellotones are broke and trying to 
make a comeback by playing one 
night stands at all the big cl ) 
Fairbanks, Alaska. 
that’ 


estate: conveyance, losse 
can occur due to error or fraud. 
It is our professional responsibili 
ite) protect your clients against 
losses arising from defe 


i 
Abe 
Office: 150 Third Avenue, Mia 33131 
Licensed in 45 states, District of Columbia, Puerto Rico, Virgin Islands, 
Netherlands Antilles. A member of The Continental Insurance Comps 


Ed Freebish made courtroom history today... 


...but not the kind he had in mind. Effective trial advocacy requires sound training or lots of experience-- 
sometimes the kind of experience Ed Freebish is having. We think you would rather have the benefit of 
practical on-your-feet training in trial techniques that will give you the confidence and understanding to 
be in command of any courtroom situation. Court Practice Institute’s one-week residency seminars offer 
intensive training in small groups, led by a distinguished faculty of experienced trial lawyers and judges. 
Attorneys from all parts of the country have become Diplomates of the Court Practice Institute. Our f 
Diplomates can tell you about the high quality of our training. The Institute will be pleased to send you , 
the details. 

The Florida Bar has approved this course under the Florida Designation Plan for credit in the areas and 
for the number of hours indicated: Appellate Practice, 7; Criminal Law, 10; Personal Injury and Wrongful ; 
Death, 15; Registered General Practice, 37; Trial Practice, 37; Workmen’s Compensation, 15. The 
maximum total credit for any one lawyer is 37 hours. 


COURT PRACTICE INSTITUTE 
Dept FL 
33 North Dearborn Street 
Chicago, Illinois 60602 
312/263-0202 
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Out to Sea 


In “Current Florida Legal Literature” 
(Journal, July-August 1976) under 
“Cases Noted,” United States v. 
Florida, it is stated that the Florida 
boundary would extend three marine 
leagues (“about 27 miles”) into the Gulf 
of Mexico. It should be noted that three 
marine leagues is the equivalent of 
about nine miles, not twenty-seven. 
Indeed the Federal Government would 
not take kindly to the exercise of state 
jurisdiction over the seabed resources 
beyond nine miles from the baseline 
from which the breadth of the 
territorial sea is measured. 


Rosert S. Horowitz 
Arlington, Virginia 


Public Defender Training Ground 


Young Tindall’s August Journal 
article (“The History of Florida's Public 
Defender”) notes with minimal 
inaccuracy Florida’s evolving response 
to the U.S. Supreme Court's “right to 
counsel” cases. Florida’s current 
$11,000,000 effort is suggested as an 
“end justifying the means” to comply 
with an indigent’s right to appointed 
counsel. 

I met my first public defender client 
during the selection of his jury. Upon 
my explicit suggestion of a lack of 
preparedness of counsel, we “took 
testimony” on the question of “guilt” to 
see if preparing would “make any 
difference.’ Today, the mere 
suggestion in the Journal that indigent 
defense is of higher quality than the 
representation extended by the private 
bar to the wealthier criminal defendant 
gives me hope in the last hours of my ten 
years with the system -- hope that 
somewhere, such inequity exists 
sometimes. Like Public Defender 
Warner Olds, I have no “reason why it 
(public defender representation) 
shouldn't be every bit as good.” 

The “socialization” of criminal law 
practice through state-salaried legal 
technicians is a fait accompli; behind 
the brouhaha, the public defender 
system is a department of legicare. 
County property owners still pay (in 
addition to the state’s $11,000,000), the 
defender’s rent, telephone, utilities, 
janitorial, court reporter and 
“discovery” expenses. Defender class 
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litigations force greater county and 
state tax dollar commitments to 
improved jails and prisons. In most 
counties, the public defender’s office is 
the largest law firm; also, defender 
staffs include the most (on paper at 
least) impressive paraprofessional 
investigative, secretarial and 
administrative support. 

As more private practitioners pass 
“residency” in full-time state positions 
in defender offices (often beginning 
before law school graduation), the 
specialization “criminal law” takes on 
obvious parallels to other professions. 
.... public defender offices have become 
the exclusive training and practice 
ground for defense of criminal causes; 
today, many judges have come to 
revere the public defender before him 
as an expert in criminal matters. 

The “end” has not come. Possessing 
very real political and patronage 
powers of well-funded elective office, 
20 administrators will continue to 
evolve Florida’s response to Gideon.... 
A Darwinian natural selection, of sorts, 
will provide Florida indigents a costly 
and amusing melodrama (defendants 
get in free) dictated by judicial scripts 
and involving political costs of 
thousands. 


James Ron SHELLEY 
Pensacola 


Bar Into the Sunshine 


I have read the President’s Page in 
The Florida Bar Journal, the July/Aug. 
1976 edition, and I must state I am 
pleased with Ed Atkins’ concepts of 
modernizing the Bar’s objectives to the 
end that the Bar shall be more 
responsive to modern day problems 
and that the Bar reassert its standing as a 
profession, rather than as a guild. In 
other times, the Bar was unapproach- 
able as to matters of public interest and 
concern but, in today’s modernized 
philosophy and trends, the emergence 
of the Bar from its vacuum into the 
sunshine, is vitally needed if we are to 
merit the respect of the public. 

I had somewhat the same goals as you 
have, back in 1940-43 during which 
time I was more active in the Dade 
County Bar Association as director and 
as president prior to the integration of 
The Florida Bar. The war impeded 
further progress. I acknowledge that 


EC 


these long-range objectives will do 
much to restore our protession to its 
former greatness. I particularly admire 
the comments on grievance procedures 
and I applaud them. 


CHARLES B. CLEVELAND 
Miami Shores 


Less Than Full Tilt 


I must take strong issue with 
President Farrior’s annual report 
insofar as it relates to the Bar's 
disciplinary program and states that the 
“Supreme Court now appears unwilling 
to treat lightly the failure of that 
minority to adhere to the ethical 
precepts which guide our professional 
conduct.” The same evening that I read 
the annual report, I read of another 
opinion by the Supreme Court, The 
Florida Bar, 328 So. 2d 196 (1976), in 
which an attorney was_ publicly 
reprimanded for various misconduct 
including “lying, evading and 
misleading” a client, representing both 
parties to the same transaction and 
“lying and being deceitful in 
committing acts contrary to honesty 
and good morals.” Id. at 197. 

As Justice England said in his dissent 
at 199, “respondent's misconduct is 
wholly incompatible with the standards 
of behavior required for an attorney 
admitted to practice in this state.” Until 
such time as the members of the 
Supreme Court re-evaluate their own 
attitudes toward unethical conduct, it is 
both unfair and misleading for Mr. 
Farrior to state that the “disciplinary 
program is going at full tilt.” This most 
recent opinion indicates that the 
attitude of the court and bar (or at least 
its leadership) is still the protector of 
our brothers and sisters who practice 
law in this state rather than the public 
which places its trust in the Bar. 


MICHAEL Puper-Harris 
Palm Beach 


Workmen’s Compensation Fees 


I have just read with interest the 
article entitled “Guidelines for Setting 
Attorney’s Fees” by Ella Jane Davis on 
behalf of the Workmen’s Compensa- 
tion Section in the June 1976 issue of 
The Florida Bar Journal. Mrs. Davis has 
done her usual, superb job in 
identifying the issues. It appears, 
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however, that the article was written 
prior to the end of the 1976 regular 
session of the legislature, which is 
understandable when one considers 
deadlines required in publishing 
magazines. In addition, there is one 
slight error which I feel compelled to 
clarify. 


This error is the fact that it is 
Associated Industries of Florida which 
has been pushing for more equity in the 
area of attorney's fees in workmen’s 
compensation cases and not the 
insurance industry. The insurance 
industry has become concerned during 
the past few years; but, in my opinion, 
only because Associated Industries of 
Florida, which represents a_ large 
number of the companies paying 
workmen's compensation premiums in 
Florida, has pushed for more equitable 
fees. It was the association which urged 
the Workmen's Compensation 
Advisory Council to recommend the 
percentages Mrs. Davis properly refers 
to in her article as “guidelines” in 
determining fees in workmen's 
compensation cases. The association 
agreed with all parties several months 
ago not to urge legislation during the 
1976 session in the area of attorney's 
fees in workmen's compensation. 
However, the association is on record 
that, unless equity is visibly apparent 
prior to the 1977 session, it will move for 
statutory changes to provide limits on 
attorney's fees in workmen's 
compensation cases. 


...anyone who was in Tallahassee 
and is familiar with the legislative 
process and the moods of the legislature 
will confirm that it would have been 
quite easy to pass a bill limiting 
attorney's fees in this area of concern if 
Associated Industries of Florida and 
several other business and insurance 
organizations has worked together 
toward this end. Because the 
association was on record and had 
given its word to cooperate in a 
spirit of harmony until after the 1976 
session, I personally appeared at a 
meeting of the House Commerce 
Committee and urged that the 
legislature not act, but that time be 
given for attorneys, insurance carriers, 
and businessmen to work in harmony 
and arrive at an equitable solution to 
this problem. 


The message, I think, is quite clear -- 
claimant lawyers, judges of industrial 
claims, insurance carriers, and 
employers must work together to insure 
that all cases are equitably resolved and 
that fees awarded are equitable. The 
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burden in the fee issue is in reality on the 
judges of industrial claims... 

Jon L. SHEBEL 

President 

Associated Industries of Florida 


Limits of Professional Conduct 


Just in case the editors are keeping 
score or in case a vote matters, I cast my 
lot with Robert E. Livingston in his 
review of the book by Monroe H. 
Freedman and against Freedman and 
Donald J. Glazer in his article “What 
Are the Limits of Lawyer’s Professional 
Conduct in Defending a Client.” I 
believe a majority of lawyers make a 
sincere attempt to adhere to the canons 
of legal ethics and do so sometimes at 
great personal expense. Probably these 
efforts at ethical conduct by most 
practicing attorneys account for the 
vestiges of respect and professionalism 
retained by the legal profession. 
Conversely, failure to adhere to ethical 
practices may be in large part 
responsible for a lack of respect of the 
legal profession. 

I certainly do not advocate avoiding 
representation of individuals who are 
unpopular or deprived. I do feel, 
however, that a lawyer should use all 
legal means to defend his client, 
recognizing at the same time that the 
profession of law exists in large part 
because of the laws enacted by the 
people and the people are entitled 
collectively to a certain degree of 
professional responsibility. In certain 
circumstances, this obligation to society 
transcends the obligation to any one 
individual. It would therefore seem that 
this obligation to society would 
preclude an ethical lawyer from being 
associated with a case in which he 
knows false testimony is to be 
presented and then using that testimony 
in defense of the client. Even a 
confessed murderer is entitled to a 
vigorous defense. However, if you 
assume the postures advocated by 
Glazer and Freedman, every criminal 
has a partner from the beginning of the 
crime since he has the assurance that an 
attorney will lie, cheat, perjure himself 
and misrepresent to the court in order to 
defend his criminal acts. The attorney 
then becomes an accessory after the 
fact. He is also aiding in a cover-up 
operation, the collective proportions of 
which would make Watergate appear 
to be insignificant. 
Miami WALTER C. Warp 

The article by Donald J. Glazer at 5u 
Fla. B.J. 332 (June, 1976), is woefully 
dated. Glazer cites the Canons of Ethics 
without any reference to the Code of 
Professional Responsibility which 
became effective in Florida on October 
1, 1970. Canons 4 and 7 of the Code of 
Professional Responsibility deal 
directly with the limits of the lawyer’s 
professional conduct. If Glazer’s article 
is to be relevant to the current practice 


of law and the lawyer's professional 
responsibility in that practice, the 
discussion should have been framed in 
the terms of the current Code of 
Professional Responsibility. 

For further reading by the lawyer 
who is concerned about the limits of the 
lawyer’s professional responsibility, I 
suggest the following: 

1. M. Freedman, Lawyer's Ethics in 
an Adversary System (Bobbs-Merrill, 
1975). While one may disagree with 
Dean Freedman’s conclusions (e.g., see 
Book Review 50 Fla. B.J. 342-343), he 
raises important questions which each 
lawyer must answer at some time in his 
or her career. 

2. D. Mellinkoff, The Conscience of a 
Lawyer (West, 1973). This is a 
comprehensive report of the 
Courvoisier case cited by Glazer with a 
discussion of the ethical implications. 

3. Comment: Legal Ethics: 
Confidentiality and the Case of Robert 
Garrow’s Lawyers. 25 Buffalo Law 
Review 211 (Fall, 1975). This comment 
deals primarily with the ethical 
obligation to preserve a client's “secret” 
(DR4-101A) where the client has 
confided to his attorneys that the client 
has committed two other murders and 
the attorneys have seen and 
photographed the bodies, but have not 
disclosed this information to the proper 
authorities. Robert Garrow’s lawyer 
chose to follow Canon 4 rather than 
Canon 7 of the Code of Professional 
Responsibility. 


J. LaMar Wooparp 
St. Petersburg 


One Lawyer for 10,000 


I am somewhat concerned by the 
growing belief among members of the 
Bar that there are presently adequate 
legal services for the poor of this state. I 
refer specifically to the letter in this 
month’s Journal (June 1976) from Ralph 
S. Pelaia, Jr., of Miami. To Pelaia, “it is 
patently obvious that if one happens to 
be poor, disadvantaged or 
representative of a cause celebre, his 
everymost ‘legal itch’ can be 
scratched.” 

This observation could not be further 
from the truth. What should be 
“patently obvious” to anyone who 
faithfully reads through the Bar Journal 
is that the amount of legal services 
available for the poor in Florida is still 
extremely inadequate. In the 
February 1976 issue of the Journal, 
William Manikas noted “there are 
approximately 20 lawyers for every 
10,000 people in Florida; however, if 
those 10,000 are poor, they have only 
one lawyer.” One attorney for every 
10,000 potential clients simply does not 
provide an adequate number of 
attorneys to do the “scratching” to 
which Pelaia refers. 


Dennis S. Deutscu Assistant Director 
Florida Legal Services, Inc. 
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eWe Run 
Remind YouWhere 


and estates. We know you can help us with our job. We'd like you 
to be aware that we can help you with yours. 

We do not practice law. Nor do any of our employees. We do 
not draw wills or trust agreements. We do encourage our customers 
to seek their own legal counsel to prepare these instruments. 

When we are named in a document as personal representative 
or trustee, it is our policy to employ the attorney or firm that drew 
the instrument for legal services necessary during the administra- 
tion of the estate or trust. Unless, of course, we are instructed 
otherwise in writing by the testator or settlor. 

We encourage attorneys to consult with us when drafting 
wills and trust agreements in which we are named and to file orig- 
inals or copies of such wills with us. 

We accept joint appointment with an individual personal 
representative or trustee with the understanding that we will have 
physical custody of all assets, and that we will receive our regular 
fee. The individual co-fiduciary will participate in all decisions and 


receive detailed statements from us. 
Trust Departments 


where we stand, let’s get 


VOLUME 50, NUMBER 8, OCTOBER 1976 


> 
> 
: 


FIRST PLACE WINNER 
The Florida Bar Journal’s 1976 Article Writing Contest 


TIPS 
FOR REAL 
PROPERTY 


Every attorney who handles real 
property transactions needs a real 
property practice system in which 
he can organize the work in his 
office. The purpose of this article is 
to show how to develop a profitable 
and efficient real property practice 
through good recordkeeping, 
office procedures and _ research 
aids. 


Filing 


When a client employs you in a 
real estate transaction, “open a file” 
for that client immediately. It is 
helpful to keep your real estate files 
separate from your other types of 
work and to keep separate indexes. 
No matter how large or small your 
office, demand uniformity and 
stick to your procedures. 
Consistency in procedures leads to 
accuracy and more efficiency. 


A good file should convey 
information without even opening 
the cover. File cover checklists are 
very helpful in this regard. Get a 
large rubber stamp made to your 
own specifications for use on the 
middle face of the file cover. This 
file cover checklist might look 
something like this: 


FILE OPENED 
ABSTRACT 


TITLE OBJECTIONS 


REQUIRED DOCUMENTS 


Joel M. Aresty, Miami, studied real estate 
as an undergraduate at the University of 
Miami and is a Florida real estate broker. He CLOSING 
attended the University of Miami College of 
Law (J.D. 1975) and was admitted to The 
Florida Bar in 1975. His article was judged TITLE INSURANCE 
by the Journal Editorial Board first place 


winner in the 1976 practical, how-to-do-it, 
article writing contest. FILE CLOSED 
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Every office will require year,themonth,theday,and finally name, and one for the legal 
slightly different checklist, and the _ the assigned number of the file that description. The legal description 
idea can be adapted to individual day. The three initials JMA are the card should be filed alphabeticall 
office needs. The important thingis _ initials of the attomey to whom the by subdivision, condominium 
that you and your entire staff be _file is assigned. Good uniform index township range sail ignites “Thee 
able to tell at a glance exactly what tabs can impart important client card should be filed by the 
the status of the file is. Without such information withoutevenremoving _|ast name of the client. Each card 
a checklist, a phone call inquiry as __ the file from a drawer. should furnish cross-references to 
to the status of the file will prompta the other card and to the file itself. 
time-consuming review and Card Indexes Name cards on open files can be 
interpretation of each item in the When the secretary opensthefile, filed temporarily with the 
file. When your secretary opens a typing the file tab informationand receptionist; this will enable 
file, the checklist should be inserting the open date on the incoming calls to be quickly 
stamped thereon and the date the _—_ checklist, she should also type the __ referred to the assigned attorney's 
file was opened inserted. index file cards. secretary, and will prove most 

Another word about these At least two index cards should __ helpful in larger firms by allowing 
checklists. Because of a particularly _ be filed for every file opened, one _ the receptionist to answer some 
large volume of work from one for the client or client’s customer's _ basic questions about the file. 
particular client, an attorney will 
want file checklists designed 
especially for that client. For Neme Card 


example, lenders’ attorneys will 
have specialized checklists for their Doe, John Benes . HS 


lender clients designed to reflect | [ot 1, Block 1, SUNSHINE ACRES SECTION 1 AMENDED, 
the procedure the lender follows in PB. 100-1. Dade Co. 

closing loans. The larger the volume , 
of real estate files moving through ee See 
an office, the greater the need is for Clik 
this checklist. 


index Tabs Legal Description Card 


Most files have index tabs on 
one side of them for drawer or SUNSHINE ACRES SECTION 1, AMENDED P.B. 100-1 
cabinet filing. The information on Dade Co. 


these tabs will be more helpful if it Lot. 1. Block 1 
is concise and uniform. Each tab ot. 1, Bloc 
should contain a file number and , 

: : File Re: #76-3-1-1 MA 
the name of the client, or in the case — (JMA) 
of large-volume clients, the client's Abstract Examined: 
name or the client’s customer's Closed: 
name. 


Re: #76-3-1-1 JMA 
American Devel. to John 
Doe. 


The file number can be more 
than an identifying number; it can 
also tell you when the file was 
opened. Identify the file as a real 
estate file first, then start with the 
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A tax map like the one at left 
legal description are useful 
tools available to the real 
article were also used with 
permission of Real Estate Data, 
Inc., © 1975. 
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TIPS FOR 
REAL PROPERTY 
PRACTITIONERS 


Open and current index cards 
should be filed separately from the 
index cards for closed files. The 
secretary can check the new legal 
description from a newly opened 
file against the older legal 
description file cards for closed 
files. She might come up with the 
same legal on a previous file, or 
close to it. She could then get the old 
file and the abstract worksheet (see 
abstract examinations infra) and 
place them in the new file for 
reference. This system can save 
hours of repetitious work, 
especially after having been in 
operation for a while. Procedures of 
this kind can build a valuable real 
estate research facility. 


Examination of Abstracts of Title 


Each attorney who examines 
abstracts of title as part of his 
practice has a slightly different 
method. But whatever the method 
of examination, each examination 
of title should form an integral part 
of office procedure and add to the 
permanent title records of your 
of fice. 

Many attorneys are careless in 
their examination of abstracts and 
often leave the job to the lender's 
attorney. They think that if the 
lender approves the title and closes 
the loan, the title must be clear. But 
a real estate attorney should always 
critically examine the abstract of 
title and cure the objections a 
subsequent purchaser or lender 
could make. 

When the abstract is delivered to 
your office, the receptionist should 
mark it received as of a certain date 
on the file cover checklist and on 
the client name card. The secretary 
will be able to determine from the 
name card which attorney is 
handling the file to which the 
abstract belongs. 

When the attorney gets the 
abstract, he will know by a glance at 
the file cover when the abstract was 
delivered, and what the overall 
status of the file is. 

If the file and the abstract are in 
the title examination stage, the 
examiner can tell when the file was 
opened and when the abstract was 
delivered and can, therefore, 
determine in what order he should 
examine the abstracts. 
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The first thing that the title 
examiner should do is to make sure 
that the pages or items in the 
abstract are numbered consecu- 
tively. If there is more than one 
volume in an abstract, the pages or 
items should either be numbered 
consecutively or by volume and 
then by*page or item. 

The most important reason for 
numbering all those pages is to 
enable you to refer quickly to an 
item in the abstract and to have a 
common reference on your 
“abstract worksheet.” You can save 
hours of thumbing through 
abstracts if you number your pages 
first. 

The first item to place on the 
abstract worksheet is the file 
number. This appears in the upper 
right-hand corner. The reason for 
placing the file number specifically 
in the right-hand corner is so that if 
you elect to file the worksheet 
separately from the rest of the file, 
after the file is closed, you will be 
able to thumb quickly through the 
file numbers which have been filed 
in numerical order. The upper left- 
hand corer should contain the 
client or client’s customer’s name. 
In parentheses, at the top middle 
are the title examiner’s initials. 


The next step is to establish the 
correct legal description of the real 
estate which is the subject of the file 
and to place that on the top of the 
worksheet. If the legal description 
is too lengthy for the top of the 
worksheet, it can be attached as a 
separate document. 

Worksheets should be printed on 
heavy-duty paper, at least the 
strength of the cover of The 
Florida Bar Journal, for example, 
because they will be used over and 
over again. Getting them printed 
with legal fileholes already 
punched in the top saves time. 

If there has already been an 
examination of the same property, 
or of property close to it, your 
secretary should have found the 
worksheet number in _ the legal 
description file and given you a 
copy of the relevant worksheet as 
an aid to your examination. If the 
exact same property was involved, 
the original worksheet can be 
inserted in the new file, and a copy 
with a reference to the new file put 
in its place in the worksheet file. 

The last entry on the lower right- 
hand side of the worksheet should 
be the most recent certificate date 
of the abstractor. This date will 
indicate to you exactly when the last 
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The Abstract Worksheet 


JMA 


76-3-1-1 


Lot 1, Block 1, Sunshine Acres 


Section 1 Amended, according to 


the plat thereof, Recorded in 


Plat Book 100 at Page 1 of the 


Public Records of Dade County, Florida. 


3-1-75 | 151] John Fee Simple and 


21 | Plat Filed 3-1-45 (100-1) 


3-1-75 | 151} Joan Simple, His Wife 


Restrictions Filed 3-1-45 


Without Reverter 


Easement to FPL 3-1-49, 


South 6’ of Lot 


MTG. From #151 to lst FED 


S & L Assoc. Miami, $30,000 


Dated 1-3-60, Filed 1-4-60 


CF# 60R-139127. 


Cert. 347,614 10-24-75 


152 Florida Title Co. 3:30 p.m. 


abstract continuation was made, so 
when you see the worksheet again 
you will know exactly when it was 
last continued. 


Here’s another idea for a real 
timesaver. In new subdivisions or 
condominiums where you know 
you will be doing a large number of 
closings, and where the units or lots 
will be substantially the same, you 
can use copies of a master abstract 
worksheet for all of the properties 
you close. 

As you prepare the first master 
worksheet, leave blanks for all 
things which will change from unit 
to unit or lot to lot. Then make a 
dozen or so copies of the master 
worksheet and put them in a file. 
When you next get a title exam in 
that new area, simply take a copy of 
the master worksheet from the file, 

fill in the blanks, and continue your 


examination where the master 
abstract left off. 

As you look through the abstract, 
page by page, as you must, you will 
examine items which you know will 
be liens or encumbrances unless 
satisfied or released by a later item. 
Mark these items in a temporary 
manner for later reference. 

When an item is released or 
satisfied by a later item, you can go 
back to that item and make a small 
notation in the margin at which 
page number the item is satisfied. 
This can save time when you are 
going back over the abstract. 


Go back over the pages you have 
already covered at least once. 
Abstract pages have a habit of 
sticking together so that it is easy to 
turn a page and have a hidden page 
behind turn with it. 


The column at the right-hand side 
of the worksheet represents your 
final distillation of objections or 
reservations about the title. When 
you want to cancel a previous 
objection, simply put a check in the 
squares next to the item. You will 
know from looking at the right- 
hand column which items are 
cancelled and which items are still 
objections. 


Plat Cards 


Your office procedure should 
include one further item relative to 
abstract examinations; these are 
plat cards. 

A separate index plat card is filed 
for each subdivision examined. 
Abstract examinations are often 
most difficult when you examine 
the subdivision of previously 
unplatted property. A careful title 
examiner makes sure that the chain 
of title passes correctly from the 
underlying land into the subdivision 
and back out again. 

This portion of an examination 
may require outside reference to 
plat maps and plat books (discussed 
later in this article). Once the 
examiner has studied the title in and 
out of a plat, he can summarize his 
study on a plat card for permanent 
future reference. A plat card should 
look something like this: 


Mtgs. at Plat later Satisfied. 


SUNSHINE ACRES SECTION 1 AMENDED (100-1) 
Title at Plat 3-1-45 is in Florida Devel. Co. 


Subject to Restrictions of Trustees of I.1.F. 


1-25-38, Easement to FPL Granted 3-4-40, and 
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Each time a new file comes for 
examination, the examiner can see 
if a plat card is already on file. If 
not, he makes a new plat card for 
the file and gives copies to the other 
abstract examiners in the firm, who 
do the same. 

If there is already a plat card, the 
examination can begin with the 
plat. And if there have been other 
examinations in the vicinity, you 
should also have a copy of the prior 
worksheet in your file to help you. 

As the years go by, more and 
more subdivisions will be added to 
the files, your collection will 
become more and more valuable to 
yourself and to later generations of 
real property practitioners; and you 
will become more and more 
valuable to your profession and to 
your clients. 

A few more tips on abstracts. 
Abstracts are meant to outlast the 
real property practitioner, so don’t 
tear them with paper clips. Some 
lawyers mark important items with 
paper clips, and that is acceptable 
as long as they are only temporary 
features of the abstract. Paper clips 
left in an abstract for a long period 
will rust and tear the pages. 

When your abstract worksheet is 
up to date, retain it in the file until 
the file is closed and then file it 
separately by file number. The 
worksheets take up less room than 
files and can be stored more 
conveniently. You can then add the 
fact that you examined the abstract 
and on what date to the file 
checklist on the face of the file. Also 
you can formulate specific title 
objections, and what you will 
require of other parties to cure these 
objections, and add those to your 
file cover checklist as well. 

Real Property Research 

A real property practitioner 
needs research tools not usually 
required by other attorneys. 
Although these research aids are not 
found in most law libraries, they are 
as important to the practice of real 
property law as the Southern 
Reporter. I am talking about such 
items as plat books, acreage plat 
books, the plat atlas, the acreage 
atlas, abstract books, condominium 
books, and others. 

Plat Maps 

Real property practitioners often 
require the examination of a plat. 
You can ask your abstract company 
to insert a plat map in the abstract 
itself. The only problem with this 
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method is that by the time the plat 
has been photographically reduced 
from map size to abstract size, it is 
often impossible to read details and 
to measure scales, even with 
magnification. 

Complete files of map-sized plats 
are available from many sources: 
You can find a file of plats in the 
appraisal departments of large 
institutional lenders, in the files of 
title plants for title insurance and 
abstract companies, and at the 
county courthouse. 

Plat maps are kept by the county 
in plat books which contain 


sketches of surveys indicating all of 
the blocks and lots within a 
subdivision identified by number. 
These plats also show important 
information such as restrictions, 
easements, and measurements. 


Commercial Plat Books 


In addition to the county plat 
books, commercial companies 
publish real estate plat books. One 
such company established in 1865 
has made plat books of areas in 
various states, including Florida. Its 
plat books are intended to show all 
the properties within a given area, 
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REDI’s comprehensive real estate 
information service consists of tax 
rolls, recorded plats, aerial photo- 
graphs and matching maps, and 
other publications all designed to 
keep attorneys up-to-date on real 
estate data. 

Choose the services that suit 
your particular need. . .or all of 
them. Each covers a complete 
county and most Florida counties 
are available. 

It’s just like having the county 
courthouse in your office 24 hours 
a day. . .7 days a week. 


Available in desk-size volumes, our 
atlases provide attorneys with: 


* legal descriptions of all 
parcels in your county 
lot sizes and dimensions 


grantor-grantee and 
addresses 


deed book and page 
number 


.. .plus other information 


* prepare for closings 


reproduce convenient 
size pages for clients 


* 


e Mo 


Easy-to-use editions help attorneys: 


e’re REDI 
Ti 


locate all properties owned 
by a client 

find legal descriptions 
from street addresses 

find addresses from legal 
descriptions 

identify land use and 
zoning. .. 


. ..and do many more things 


ALL WITHOUT LEAVING YOUR 
OFFICE: 

Your inquiry will bring you a prompt 
response. 

Call Toll Free (800) 432-5796 

or Write: 

REAL ESTATE DATA, Inc. 

2398 N.W. 119th Street 

Miami, Florida 33167 
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Real Estate Data, Inc. 
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with the dimensions, including the 
general legal descriptions, 
subdivisions, and townships, 
ranges, and sections. 

The company checks these 
properties on the ground to 
ascertain the building address, 
dimensions of both the lots and the 
improvements, and_ principal 
business names. Its research 
department also makes a check of 
the owners by name and amount of 
acreage for large parcels of land. 
Each volume of the plat book is 
prefaced by an index page showing 
the location in the book of all the 
streets by name and all the 
subdivisions by subdivision name, 
book and page number. The plat 
books are furnished on a lease basis 
only, with yearly revision service. 
The plat books can be found at the 
county courthouse and at the 
offices of most real estate brokers, 
appraisers, institutional lenders, 
title plants of title and insurance and 
abstract companies, and some law 
firms. 

Abstract Books 

Abstract books are another 
research tool used by real property 
practitioners. These books are 
usually found at the county 


courthouse in the county recorder’s 
office. 


In subdivision abstract books, the 
plat book and page number of a 
particular subdivision is listed at the 
top of the page and underneath are 


entries in chronological order 
showing all the various owners of 
rights in property in the particular 
subdivision. When you find the 
block number in which you are 
interested, you can track for the lot 
number; you will find a listing of the 
seller, purchaser, and the 
instrument involved, as well as 
recording information in reference 
to the instrument. 

Acreage abstract books are used 
in searching section, township and 
range legal descriptions. 

Another type of abstract book is 
available for condominiums which 
indicates all sold units. The 
condominiums are listed by name 
and underneath the purchasers by 
unit. 


Condominium Pian Books 


In addition to the condominium 
abstract book, most county 
courthouses also have condo- 
minium plan books showing 
architects’ and engineers’ sketches 
of condominiums in the county. 
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Other important information about 
condominiums such as the 
declaration of condominium, 
which usually includes bylaws and 
the rules and regulations of the 
condominium, are filed in the deed 
index alphabetically under the 
condominium association name. 


Commercial Tax Maps, Aerial 
Plat Books and Other Services 


Other commercial services 
available to the real property 
practitioner include aerial plat 
maps, aerial acreage maps, tax 
maps and ownership index 
volumes, both geographical and 
alphabetical. These services 
generally fill the needs of the legal 
and real estate professions for a 
comprehensive, up-to-date and 
convenient source of information 
on property characteristics and 
ownership. 

The county courthouse is the 
major source of the data utilized by 
these concerns, which include 
information collected from the 
county assessor, county engineer, 
city tax collectors and county clerks 
and recorders. Materials are 
updated on an annual basis when 
tax roll information becomes 
available. 

Information is normally collected 
with microfilm, data processing 
tapes and aerial photographs, then 
organized into more usable cross- 
referenced volumes. 

These reference books show the 
practitioner legal descriptions of 
property, lot sizes, setbacks, 
easements, and rights of way, aerial 
photographs to scale, assessments 
(land, improvements, and 
exemptions), millage rates (county, 
city, etc.), owners name and 
mailing address, zoning and 
property use. These materials also 
outline real estate transactions as to 
selling price, grantor-grantee, deed 
book and page, month and year of 
recording, and mortgage data. 


Problem Solving 


The previously described 
research tools enable real estate 
practitioners to find street 
addresses from legal descriptions, 
or legal descriptions from street 
addresses, and to find the owners of 
any parcel of real estate from street 
address or a legal description. 


If you have an address or legal 
description, you can use the index 
to a plat book volume to find the 
particular lot and block in question. 


The identification on the face of the 
map will appear as both a street 
address and as a lot in a block ina 
subdivision for legal descriptions. 


The same thing applies for the 
acreage books which, although they 
do not subdivide property, do 
indicate the specific area in which a 
particular parcel can be found. By 
finding the area the examiner can 
proceed to convert the portion of 
the section by scaled number of feet 
into fractions of a section. 


Once you know the legal 
description of a parcel, you can 
check the county tax rolls or owner- 
indexes to get the name or agent of 
the owner of property. County tax 
rolls and owner-indexes are 
available in small desk-sized 
editions and can be found for 
examination in the county 
courthouse or at a local real estate 
broker’s office.By using these tools 
you can convert a street address 
into a legal description, be 
informed as to the owner of the 
property, and learn many other 
useful things about the property. 

In larger counties such as Dade 
County, computer terminals 
connected to the tax assessor's 
office can instantaneously convert 
an address into a legal description. 
This equipment is gradually 
replacing the use of plat books. 

Microfilm likewise is gradually 
replacing the ledger method of 
county recordkeeping. Some 60 
pounds of records can be stored ina 
small, light hand-sized microfilm 
cassette. Other useful benefits from 
using these research aids include 
establishing values of properties, 
identifying zoning and use 
potential, verifying taxes using 
assessor’s identification numbers, 
checking legal descriptions, finding 
easements, setbacks, and 
restrictions, and verifying 
ownership. 

Use of aerial maps is perfectly 
suited for searching property 
potential. An attorney can travel all 
of Dade, Broward, and Palm Beach 
counties without leaving his office. 
Reproductions can also be made of 
these pictures for presentations and 
exhibits. 

A real property practitioner 
mastering the use of the technician 
described in this article will become 
a more accurate and efficient real 
property lawyer and thus more 
valuable to his clients and to 
himself. 
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Your money 
can two places 
the same 


financial support 
~~ for The Florida Bar 
Foundation 


The Florida Bar's new group life insurance plan provides you 
with $10,000 in low-cost coverage. Plus double indemnity benefits for 
accidental dismemberment and triple indemnity for accidental death. 

And any experience rating credits (from favorable loss experience) 
are used to support The Florida Bar Foundation. 


Get full details on this great new plan. Write or call today! 


Poe & Associates, inc. 

P.O. Box 1348/Tampa, FL 33601 

g I'd like details on The Florida Bar group life 4 

g insurance plan. 

i 813-228-7361, Tampa/305-896-7231, Orlando 
813-488-6738, Venice/305-751-9765, Miami 

: Address Phone i 813-426-5001, North Port/305-491-1080, Ft. Lauderdale 
ot ; a Administrators for The Florida Bar insurance plans 
1 City State Zip i 


RRs Underwritten by Voyager Life Insurance Co., Jacksonville, Florida 
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By JUDGE DAVID W. DYER 


Judge David W. Dyer, Miami, is a 
graduate of the Stetson University College 
of Law and a former Dade County Bar 
Association president. He was named to the 
United States Court for the Southern District 
of Florida in 1961 and was appointed by 
President Lyndon Johnson to the United 
States Fifth District Court in 1966. He 
announced his retirement from the bench 
effective September 30, 1976. 
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This is not a lament about the 
truism of overworked and 
underpaid federal judges although 
they deserve relief. It is a revelation 
about the appalling fact that in the 
foreseeable future the doors of the 
federal district courts in Florida, 
and elsewhere, will be closed to 
civil litigants unless drastic action is 
taken now. It is not a solicitation for 
help for the judges because it is no 
longer their problem -- they have 
extended themselves almost 
beyond endurance and there is 
nothing more they can do. They 
have dedicated their whole 
existence to the job. Unlike any 
other activity that can always close 
its doors when the going gets too 
tough or too much, the district 
courts are always open. The 
problem is plainly in the lap of the 
bar and the public who are the ones 
who are going to suffer and who, by 
all accounts, are unmindful of the 
approaching crisis. It is time they 
know about it, and it is time they do 
something about it. 

The federal judges of Florida 
have more work and _ terminate 
more cases than most districts 
elsewhere, and yet they have all of 
the problems of the whole federal 
judiciary. This workload, 
disproportionate to the relative 
population percentages in other 
states, includes demanding time- 
consuming cases. The increase of 
filings in Florida now exceeds the 


physical capabilities of the 
authorized judges no matter how 
conscientious or vigorous they may 
be. That this increase will continue 
unabated is dramatically 
demonstrated by an increase of 
91.8% of civil cases (2,336 cases) and 
20.8% increase of criminal cases 
(441 cases) commenced in the 
Southern District of Florida in the 
first half of fiscal 1976 compared 
with the first half of fiscal 1975. 
From 1970 to 1975 the civil and 
criminal filings per judgeship 
almost doubled. If the present trend 
continues, the filings will have 
tripled by 1977. A judge simply 
cannot hope to cope with filings up 
to 700 per active judgeship 
involving complicated issues of 
federal law. 

Civil rights and prisoner cases 
with class action aspects present 
almost unmanageable challenges. 
The preemptive timetable 
demands of the Speedy Trial Act 
are disruptive. The burden of 
increasing criminal cases (which 
must be given a_ preference) 
coupled with time-consuming 
habeas corpus and collateral attack 
petitions are swamping the courts. 
The day is soon at hand when no or 
few traditional civil cases will ever 
be tried. In nearly every quarter 
beleagured district judges with 
insufficient staff and judge power 
have demonstrated that they can 
do, and have done, the impossible. 
Just how long the impossible can be 
continued is the burning question. 
The bar and the public cannot 
tolerate a system which either 
denies access to major types of 
litigants or postpones decisions 
indefinitely. 

Reasons for Congestion 


What brought about this 
unparalleled situation? An 
amalgam of identifiable factors is 
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involved. The population explosion 
in Florida generates litigation and is 
probably irreversible. The action of 
Congress in frequently broadening 
the jurisdictional base of the district 
courts and imposing time restraints 
without any consideration of the 
impact consequences has had a 
pyramidal effect on already 
congested calendars. The failure of 
Congress to provide additional 
judgeships to keep abreast of the 
avalanche of litigation evidences an 
indifference to the judiciary, as a 
third and equal part of our 
cherished system, that is almost 
shameful. It is almost unbelievable 
that on the eve of the 1976 Omnibus 
Judgeship Bill (for 1976-1980), 
which is already outmoded, the 
1972 Omnibus Judgeship Bill (for 
1972-1976) has not yet been acted 
upon by the House. The indurate 
attitude of those concerned about 
filling judicial vacancies as they 
occur has had a devastating effect 
on the processing of the district 
courts’ business. 


Despite the repeated entreating 
litanies of the chief judges, there has 
been a vacancy in the Southern 
District of Florida for almost a year 
and a vacancy in the Middle District 
of Florida for eight months. It may 
be that in more leisurely times 
politics as usual could be afforded. 
But the bar and the public have a 
right to be fed up with politics when 
it forecloses their right to be heard. 
Finally, the utter frustration of 
judges who are overworked and 
cannot get the additional judge 
power needed to keep their dockets 
reasonably current, coupled with 
inflation-riddled salaries that have 
been pegged to a 1969 level have 
led to resignations and judicial 
discouragement on a scale never 
before experienced in the federal 
judiciary. 
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Possible Solutions 


In the face of these imperatives, 
what can be done to keep the 
federal courthouse door open to all 
who seek justice? 

First and foremost the executive 
and legislative branches should be 
made acutely aware that the bar 
and the public no longer tolerate the 
delayed filling of existing judicial 
vacancies. If political considera- 
tions are put aside, there is no 
reasonable explanation why 
vacancies should not be promptly 
filled. The least that should be 
expected is to keep the authorized 
judge power of a district intact. 


Next, the Congress should 
realistically evaluate the need for 
additional district judges. Future 
projected growth -- not just a 
demonstrated present need based 
upon current filings -- should be 
assayed. It is poor management in 
legislation looking toward 
judgeships needed by 1976-1980 
that the need for 1980 is filled on the 
actual basis of 1976, since this 
disregards growth in population, 
industry, social claims, new 
legislation, and contemporary 
judicial decisions. 


Under the present legislative 
system the delay in passing a 
judgeship bill is intolerable. The 
legislation authorizing additional 
judges acknowledged to be needed 
in 1972 still has not been passed. 
Obviously, four years later the data 
used is unreliable. This situation 
alone could explain the increasing 
congestion in the district courts’ 
dockets. 


Without burdening the length of 
this article, brief reference should 
be made to the urging of the Chief 
Justice of the United States that 
Congress make a study of the 
impact on the courts of proposed 
legislation before it is enacted; that 


three-judge courts are archaic and 
should be abolished; and that the 
jurisdiction of the district court be 
restructured rather than enlarged, 
and thus eliminate a substantial 
number of trivial but time- 
consuming cases. 

Finally, the bar must establish a 
working effective liaison with the 
district courts to monitor the 
condition of their dockets and to 
marshal organized support and 
action of the bar and the public that 
will be effective with the legislative 
and executive branches. The 
Florida Bar has made an important 
first step in this direction. The 
Board of Governors authorized the 
appointment of a Special 
Committee for Adequate Federal 
Judgeships. Its distinguished 
members are Robert L. Floyd, 
chairman, Joe J. Harrell, Fletcher 
G. Rush, Mark Hulsey and Thomas 
C. MacDonald, Jr. The judges of 
the district courts in Florida and 
Chief Judge John R. Brown of the 
Fifth Circuit are eager to join hands 
with the Bar's representatives to 
alleviate the crisis in the federal 
courts. oO 


Authors May Receive 
Designation Credit 


Articles dealing with 
approved designations of 
practice and published in The 
Florida Bar Journal can earn 
credit hours for the author under 
the Florida Designation Plan. 
For more information, write The 
Florida Bar, Designation Plan, 
Tallahassee, Florida 32304. 
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Harassed Attorney’s 


The 


By Edward Siegel 


Edward Siegel received the law degree 
with high honors from the University of 
Florida College of Law (1955); was 
executive editor of the University of Florida 
Law Review; author of “How to Avoid 
Lawyers” (Fawcett Publications, 1971); and 
is a partner in a Jacksonville law firm. 
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As lawyers, we have been taught 
from time immemorial that our 
highest objective is to honorably 
serve the public, and that our 
ultimate goal should be to advance 
the cause of mankind (person- 


kind?) and promote human 
betterment. 
But, alas, there are several 


obstacles that block our path and 
prevent us from accomplishing 
these lofty aims. One of the most 
formidable of these obstacles is that 
we must leam to handle clients, a 
talent requiring that rare 
combination of knowledge, insight, 
candor, and the ability to roll witha 
punch. 


Although there are those 
misguided souls who would tell us 
How To Avoid Lawyers,' very few 
would advise us to avoid 
CLIENTS. My purpose, though, is 
to share a few closely guarded 
secrets for the harassed lawyer in 
dealing with certain clients, in 
specific situations. 


Now, this is not to imply that 
clients are bad or to be “dealt with.” 
Indeed, there are those clients who 
are trustworthy, loyal, helpful, 
friendly, etc. (These are called Boy 
Scouts.) A few of our number might 
even have to give up the learned 
profession of law and the study of 
jurisprudence, if it were not for 
clients. In fact, some of my best 
friends are clients. 

But instead, I’m speaking now of 
that captivating breed of client who 


for Handling 


has apparently trained diligently 
and applied himself conscientiously 
to the esoteric Science of P.A.H.L.2 

Let me mention some of the more 
common types, each of whom we 
can instantly recognize by his (or 
her) predictable introductory 
question. I list below nine of such 
questions, and some recommended 
answers: 


1. The Question: “Can you give 
me some free legal advice?” 

Now, these persons are often 
well-meaning, highly esteemed 
members of the community. But 
they have one shortcoming: they 
don’t understand that a lawyer’s 
time and advice are his stock-in- 
trade (A catchy little adage that I 
commend to your memory for 
these clients.) These people, 
incidentally, can be found: A. at 
cocktail parties, B. at business 
meetings, C. at social gatherings, 
and D. in the waiting room of your 
office. 


My suggested answer is to reply 
with one of the following: 

a) “Legal advice is only as 
good as what it costs you.” (For 
some strange reason, most of them 
never seem to understand the 
meaning of this sage comment.) 

b) “Put your money where 
your mouth is.” 

c) “Id really be happy to do 
so, but the Bar says were 
prohibited from doing it.” 

d) “Are you out of your 
mind?” 
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2. The Question: “I’m using 
another lawyer--his name is Cedric 
Certiorari--but I just wanted to ask 
you something about the case and 
the way he’s handling it.” 

Your answer: 

a) “I’m sorry; I can’t ethically 
discuss it.” 

b) “Cedric Certiorari?! Boy, 
are you in trouble!” 

c) ‘‘Tough luck, 
should’ve seen me first.” 
d) “I only handle real estate.” 


3. The Question: “Your office 
handled a matter for me 20 years 
ago. Would you mind checking my 
file and letting me know if there’s 
still a letter in there from Sidney 
Shlepp?” 

Your response: 

a) “You have the wrong 
number.” 

b) “We destroy all files the 
day after the case is closed.” 

c) “It’s amazing, but I 
remember your file vividly, and I 
know for a certainty, without 
looking, that I don’t have that 
letter.” 

d) “It was burned in the fire.” 


4. The Question: “I’m calling 
for the Home for Underprivileged 
Civil War Orphans. We’re 
sponsoring a baseball game, and we 
hope we can count on you for a 
book of tickets.” 

Your reply: 

a) “Mr. Brown handles that, 
and he just left on his sabbatical 
leave.” 


you 


VOLUME 50, NUMBER 8, OCTOBER 1976 


b) “We gave last year.” 
c) “No speaka English.” 
d) “I give at my home.” 


5. The Question: “Can you tell 
me, over the telephone, how much 
you charge for a simple will?” 

You can respond: 

a) “How much money do you 
have?” 

b) “Nothing is simple.” 

c) “I can give you an 
estimate. Anywhere from $25 to 
$25,000, depending on the 
circumstances.” 

d) “You're entitled to a 
straight-forward, unequivocal 
answer: I don’t know.” 


6. The Question: “I’d like you to 
handle my divorce, but I don’t have 
any money. Can I pay you $2.00 a 
week until it’s paid?” 

Your answer: 

a) “I’m dreadfully sorry, but 
our bookkeeper just quit.” 

b) “Thank you for calling; the 
legal aid office is two blocks from 
here.” 

c) “If it were up to me, I’d be 
delighted to do it, but my partners 
are completely unreasonable.” 

d) “I just remembered that 
I'll be in court for the next 18 
months, and won't have time to 
handle it.” 

7. The Question: “Can I come 
by your office at 6:30, after I get off 
from work, to sign the papers?” 

You respond: 

a) “A.M. or P.M.?” 

b) “I have a special night 


session in court at that very time.” 

c) “By federal statute, any 
legal papers signed after 5 P.M. are 
invalid.” 

d) “They close the building at 
5.” 

8. The Question: “I think you 
charged me too much; you didn’t 
do anything, and I’m not going to 
pay you.” 

Your answer: 

a) “Sticks and stones may 
break my bones, but names will 
never hurt me.” 

b) “So that’s the thanks I 
get?” 

c) “You really think $5 is too 
much for a 40-page will with 
marital trust provisions?” 

d) “Oh yeah? I'll hire a 
lawyer and sue you!” 

9. The Question: “How come 
we lost?” 

You reply: 

a) “They could’ve gotten 
more!” 

b) “They must’ve amended 
the law.” 

c) “The judge doesn’t like 
me.” 

d) “You didn’t say whatI told 
you to say.” 

Fortunately, as we all know, 
these clients are in the minority. 
We're well aware that the typical 
client is truthful, tactful, attentive, 
law-abiding, and fair. 

But if he’s all of those things, he 
probably doesn't need a lawyer, in 
the first place. Or else, he’s the other 
lawyer’s client. oO 


FOOTNOTES 


! By Edward Siegel (Crest Books, Fawcett 
Publications, 1971) 
2 Provoking and Harassing Lawyers 
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BY GERALD F. RICHMAN 


Gerald Richman, Miami, graduated from 
the University of Florida Law School in 
1964. He is currently president of the Dade 
County Bar Association. 


Despite The Florida Bar’s efforts 
to modify the system, we still have 
judicial elections in Florida. And 
with them--in the era of Watergate 
and the Bar’s avowed objective to 
improve the tarnished image of 


lawyers--we have judicial 


campaigns. Campaigns cost 
money. Judicial candidates need a 
source of funds and most of their 
friends and acquaintances are 
lawyers. It logically follows that the 
prime target for campaign funds 
are lawyers. And so we find judges 
and judicial candidates either 
directly or indirectly soliciting 
funds from the very same lawyers 
who practice before them. 

But: What does this do to the 
image of lawyers in the eyes of their 
clients, the general public and the 
press? 

As to the obligation of a lawyer’s 
support and his ethical responsi- 
bility, the lawyer's duty is clearly 
spelled out in EC 8-6: 


Judges and administrative officials having 
adjudicatory powers ought to be persons of 
integrity, competence, and _ suitable 
temperament. Generally, lawyers are 
qualified, by personal observation or 
investigation, to evaluate the qualifications 
of persons seeking or being considered for 
such public offices, and for this reason they 
have a special responsibility to aid in the 
selection of only those who are qualified. It is 
the duty of lawyers to endeavor to prevent 
political considerations from outweighing 
judicial fitness in the selection of judges. 


Unfortunately, the Canon does 
not address itself to the practical 


problem of one-to-one solicitation 
and contribution, whether direct or 
indirect, whether by the judge or 
candidate himself, or through his 
bailiff or campaign manager. How 
then does the Bar avoid the 
“appearance of evil” that results 
from lawyers contributing to the 
campaign of a judicial position 
before which they have or are likely 
to have cases pending? 

On the reverse side of the coin, 
how does an attorney practically 
resist the intense pressure to 
contribute brought to bear by an 
incumbent judge or a “politically 
popular” candidate whom the 
attorney considers to be unsuitable 
for the bench--particularly where 
he has a case pending before that 
judge or before the appellate court 
involved in the election? 

Still other practical questions are 
presented--of vital interest to the 
bar, the public and the candidate: 
Should the Bar finance judicial 
campaigns? Can the Bar assist the 
public in ensuring the election of 
the most qualified judicial 
candidates? 

All of these issues reached “crisis” 
proportions in Dade County (and 
perhaps as well throughout Florida) 
in 1972 with the implementation of 
Article V. Dade County alone had 
more than 30 judicial elections at 
one time with several contested 
races, many with more than 2 
candidates each. Judges and 
candidates were in dire need of 
funds to finance countywide races 
in Florida’s most populous county, 
containing 25% of all lawyers in 
Florida. Even more importantly, 
how could the Bar assist the public 
in voting intelligently with so many 
races and candidates? 

Creation of Dade County Trust 
Fund 

Meeting the challenge, the 
president of the Dade County Bar 
Association, Robert White, 
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appointed a committee chaired by 
a member of the Board of 
Governors of The Florida Bar and 
including a past president of The 
Florida Bar as well as a _ past 
president of the Young Lawyers 
Section of The Florida Bar, for the 
purpose of making an immediate 
study of the problem and 
presenting recommendations to the 
board of directors.! 

After extensive debate, including 
a well attended public hearing 
covered extensively by the news 
media, a novel plan was adopted 
and the Dade Judicial Trust Fund 
was created. Its objectives were to 
eliminate the one-to-one financial 
relationship between attorney and 
candidate; prevent direct 
solicitation by judges or candidates; 
prevent direct contribution by 
attorneys to candidates; afford 
financial assistance to qualified 
candidates; and provide the public 
with the maximum benefit of the 
practicing attorneys’ opinions of the 
candidates through widespread 
publication of the bar-conducted 
judicial poll and biographies of the 
various candidates. It proceeded 
philosophically from the view that 
lawyers, particularly those actively 
participating in trial proceedings, 
are generally far better qualified to 
determine the competency and 
judicial fitness of judicial 
candidates than would be the 
general public or even the press that 
observes, at best, brief glimpses of a 
trial. Through the county- 
sponsored bar poll,? i.e., the poll in 
which all lawyers in Dade County 
are given an opportunity by secret 
ballot to vote upon qualifications of 
all judges and judicial candidates on 
an annual basis, the public could at 
least have the benefit of that 
guidance. 

Essentially, the fund consists of 
the following: 
1. The board of trustees 
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appointed by the president of the 
Dade County Bar Association who 
are assigned the task of 
administering the fund as 
promulgated by the board of 
directors of the association. 

2. Modifications to the judicial 
poll as previously used to inquire 
primarily whether or not as to a 
particular candidate the attorney 
believes he is “qualified,” or 
“unqualified,” or has no opinion 
because of insufficient data.3 

3. Establishing criteria for 
candidates to be designated as 
“fund-qualified.” 

4. The establishment of a 
voluntary system of pledges 
whereby contributors to the fund 
sign a pledge card stating: 
| hereby pledge 
my voluntary support for the Dade 


Judicial Trust Fund of the Dade County 
Bar Association. 


Reserving my right to vote for and to 
support by donation of time and service 
any candidate for judicial office, I enclose 
herewith §. and pledge not to 
contribute any money, directly or 
indirectly to any candidate for judicial 
office for the 197 election. 


All candidates desiring to 
participate in the fund must sign a 
pledge in which they state: 


i hereby pledge that 
during the 197__ elections: 

1. I shall not directly or indirectly solicit 
campaign contributions from any 
members of The Florida Bar. 

2. I shall not accept any campaign funds 
from any members of The Florida Bar. 
3. I shall apply all monies received from 
the Dade Judicial Trust Fund only toward 
campaign expenditures, including filing 
fees. 


5. Establishing a requirement of 
contribution of $50 for those 
attorneys in practice for less than 
five years, $100 for those in practice 
more than five but less than ten 
years, and $150 for those in practice 
more than ten years. 

6. Establishment of criteria for 
participation in the fund including 
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allocation of funds to multiple races 
and a requirement that in a race in 
which there is more than one fund- 
qualified candidate, the candidates 
designated as fund qualified split 
the proceeds applicable to that race 
pro rata. 

7. A requirement that all 
candidates desiring to participate in 
the fund must submit biographical 
information meeting certain criteria 
set by the trust fund and approved 
in final form by the trust fund 
committee. Upon the determina- 
tion that there are sufficient funds, 
biographies are required to be 
published in various news media of 
general circulation for the purpose 
of assisting the voting public. 


8. Provision for widespread 
publication of the results of the 
judicial poll and the right of each 
fund-qualified candidate to 
designate such qualification in all 
campaign literature. 


9. Provision for payment of 
qualifying fees of all incumbent 
judges in uncontested races 
wherein they are voted fund- 
qualified insofar as, in the 
discretion of the trustees of the 
fund, there are sufficient funds 
available for such distribution, 
priority being given to contested 
races. 

As contrasted to other attempts to 
provide funds for candidates such 
as that undertaken by the Cleveland 
Bar Association, the Dade Judicial 
Trust Fund is entirely voluntary. It 
is not limited to members of the 
Dade County Bar Association 
which includes approximately half 
the lawyers in Dade County but 
rather seeks the support of all 
attorneys within the county just as 
all attorneys within the county are 
solicited for their opinions on the 
judicial poll. 

At its inception, the concept was 
lauded by the then president-elect 
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of the American Bar Association, 
Chesterfield Smith, who stated: 


... 1 fully endorse the proposal of the Dade 
County Bar Association . . . to conduct a poll 
of all lawyers in the Eleventh J udicial Circuit 
on the qualifications of judicial candidates in 
order that Dade County voters may be 
better informed. Even more exciting is your 
novel plan ta mitigate the adverse impact of 
financial solicitations by the judicial 
candidates. I personally endorse that 
proposal without reservation. While it is 
regrettable that the tremendous expense of 
judicial campaigns necessitates outside 
campaign contributions, your proposal 
seems to me the most practical way of 
control which I have yet seen proposed. 
Additionally, it conforms to the highest 
ethical precepts for both sitting judges and 
judicial candidates... . 


Outcome of Trust Fund Plan 


Did the fund work? Did it meet 
the expectations of its progenators? 
The answer to both of these 
questions is a qualified “yes.” 
Under the circumstances of the 
pressure of the immediate election 
and the fact that many persons had 
already been solicited, made 
contributions, and made 
commitments, it worked to a 
limited degree. In an incredibly 
short period of time and in the fact 
of less than favorable publicity, 
almost 300 lawyers contributed 
well in excess of $30,000. $26,764.81 
was distributed to 22 candidates. 
The pressure of the number of 
candidates involved depleted the 
fund’s resources and resulted in an 
insufficient amount of money 
available to insure the average 
candidate that he could rely solely 
upon the trust funds for financial 
resources. On the other hand, all 
fund-qualified candidates received 
the favorable publicity afforded by 
the fund, and as asserted by a 
member of the committee: 

. the purpose of the fund is only 
secondarily to provide financial support. Its 
primary purpose is to enable attorneys to 
support qualified candidates without the 
appearance of evil that arises from the direct 
financial relationship between lawyer and 
candidate. Moreover, there is no prohibition 
against other types of support from 


attorneys as long as no money is involved, 
either directly or indirectly. 


In addition, the fund faced 
another unanticipated and 
unfavorable challenge. It was 
discovered that in direct violation 
of the judicial polls rules, a 
candidate had marked a ballot for 
another attorney, thereby calling 
into question the integrity of the 
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judicial poll, upon which the 
distribution of the funds in the trust 
fund were based. In a resultant 
emergency meeting it was decided 
that the questioned ballots would 
be deleted from the poll and that 
the funds would be distributed in 
accordance with the poll’s results 
since there was no evidence that the 
ballot marking was widespread. 

Other candidates were found by 
the bar association to have violated 
the judicial poll by actively 
soliciting votes of other attorneys 
on the poll through corres- 
pondence. Individuals involved 
were called before the bar 
association executive committee 
and agreed to refrain from all such 
solicitation. The candidate who had 
admitted marking other persons’ 
ballots in violation of the poll was 
subsequently expelled from the 
bar association and, incidentally, 
after the unfavorable publicity 
following the bar association 
hearing on the matter, finished last 
in a field of five candidates. 

Although the trust fund received 
some favorable editorials, it was 
exposed to what many regarded as 
being unfair, unfavorable publicity. 
Some regarded the unfavorable 
publicity as jealousy of the lawyers’ 
ability to favorably influence the 
outcome of the judicial elections, 
thus constituting a direct challenge 
to the power of certain powerful 
news media within the county to 
make or break a candidate through 
their editorial endorsements. This 
situation is perhaps more unique in 
Dade County than any other area in 
Florida since Dade County is so 
large geographically and it is thus so 
difficult for a candidate to obtain 
public exposure through media and 
speaking engagements as opposed 
to advertisements or newspaper 
editorials. 


Subsequently, in 1974, the trust 
fund faced a more realistic test. 
Only 22 local judicial races were 
involved with only six contested 
races. In the meantime, the fund 
was able to accumulate in excess of 
$30,000 from approximately the 
same number of contributors. More 
judges and judicial candidates 
signed pledges. Greater precau- 
tions were taken to insure the 
integrity of the poll by the 
requirement that the ballots be 
collected and reviewed by a 
national firm of certified public 
accountants. Ironically, despite this 
precaution, some ballots were 


stolen or lost from the offices of the 
accountants. Faced with this 
unexpected crisis and the 
determination to make the trust 
fund work, the bar and the firm of 
accountants determined which 
ballots were missing and were able 
to replace the missing ballots by 
directly contacting and obtaining a 
new sealed ballot from most of the 
persons whose ballots had been 
lost. The fund again received 
unfavorable newspaper. publicity; 
again, it remains alive and well. 

During the 1974 election 
approximately $29,000 was 
distributed to candidates. The fund 
had a reserve of $32,544.28 
available for special elections or asa 
base for the 1976 election. The 
Dade County Bar Association has 
reviewed and approved the trust 
fund concept through its board of 
directors. The Trust Fund 
Committee, which is charged with 
the specific responsibility of 
making “all policy decisions with 
respect to the operation of the trust 
fund” has elected to maintain a 
policy of off-year fund solicitation 
‘with the objective of building up a 
substantial reserve so as to 
encourage greater participation by 
the judicial candidate. 

There was another lesson of 
experience. In 1974, while the fund 
got off to a late start in soliciting 
funds and pledges, a popular 
candidate bent upon raising the 
maximum amount of campaign 
funds permissible by law, $25,000, 
to establish a “war chest” that he 
hoped would scare off opposition, 
solicited early. Many people who 
had contributed to the fund in 1972, 
either bowing to pressure without 
the benefit of the protective pledge, 
forgetting that their contribution 
would preclude them from being 
able to enter into the pledge, or in 
doubt as to whether the fund would 
be continued that year, made direct 
contributions to that candidate and 
were thus subsequently precluded 
from participating in the trust fund. 
The candidate, who ultimately was 
re-elected without opposition, 
gave as a major reason for his direct 
solicitation and failure to 
participate in the trust fund the 
uncertainty as to the amount of 
funds he could be assured of 
obtaining if voted “fund-qualified.” 

While, as noted previously, 
providing all of the funds for a 
candidate directly from lawyers as 
opposed to any other available 
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sources is not the primary purpose 
of the funds, it, nevertheless, is 
important that there be substantial 
funds available and the concept of a 
reserve becomes important to the 
fund’s success. It is hoped that off- 
year solicitation and an increase in 
the number of supporters through 
widespread publicity and 
assistance of other local bar 
associations will accomplish this 
purpose. 

With experience as a_ teacher 
other functions of the trust fund 
committee have emerged. From 
time-to-time during the course of 
the 1972 and 1974 elections, the 
committee was called upon with 
the sanction of the board of 
directors of the bar association to 
render opinions as to whether 
particular conduct violated the 
pledge. For example, may an 
attorney who has signed the pledge 
support a particular candidate by 
sending out letters of endorsement 
or recommendations at the 
attorney's expense? May an 
attorney who has signed the pledge 
attend a cocktail party in support of 
a particular candidate where 
attendance involves a purchase of a 
$10 ticket obviously intended to 
raise additional funds for that 
candidate since the price of the 
ticket is well in excess of the actual 
costs of the function? Both 
questions were answered by the 
committee in the negative as a form 
of indirect contribution. The 
committee ruled: (1) that the 
attorney's endorsement may be sent 
and paid for by the candidate only 
through campaign funds received 
through other sources or through 
the judicial trust fund; (2) an 
attorney may attend a fund-raising 
political function providing that he 
pays no more than his pro rata share 
of the actual costs of the function 
and thus does not make any 
financial contribution to the 
candidate. 


Application to Supreme Court 
and Out-of-County Candidates 


Another major problem to be 
dealt with by the committee 
following the 1974 campaign was 
the question whether or not the 
fund should apply to Supreme 
Court candidates. The fund faced 
an unusual and inequitable situation 
with respect to Supreme Court 
candidates who were involved in 
statewide races, particularly when 
one of the candidates in a race was 
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from Dade County and another was 
not. If a candidate from Dade 
County signed the pledge, he 
would be technically precluded 
from accepting funds from 
attorneys outside Dade County 
who would not participate in the 
trust fund while his opponent could 
draw from his own home area as 
well as the rest of the state for funds. 
Moreover, even if the pledge were 
restricted to Dade County, the 
candidate outside Dade County 
who resides in another large 
metropolitan area could sign the 
pledge, get financial support from 
the trust fund he might not 
otherwise receive, get major 
support from his own area, and thus 
obtain a substantial advantage over 
the Dade County candidate whose 
funds would be largely limited to 
those available from the trust fund 
in Dade County.‘ While this 
financial inequity might in the 
future be resolved through 
increasing reserves in the Dade 
County Trust Fund, it could not be 
relied upon in the immediate future 
and certainly not in the 1974 race. 
Accordingly, candidates who 
supported the fund in principle 
declined to participate in the face of 
political reality. Notably, this 
problem might well also be solved 
in the future if the trust fund were to 
be given the backing of The Florida 
Bar and to receive statewide 
acceptance. 

Faced with these present 
circumstances, the committee 
determined to exclude Supreme 
Court races from the financial 
provisions of the trust fund. 


Between now and the next major 
judicial races the Dade County Bar 
Association hopes to increase the 
fund reserves and achieve its goal of 


wider participation. More 
importantly, it hopes that with the 
assistance of The Florida Bar and 
the Young Lawyers Section of The 
Florida Bar it can interest other bar 
associations throughout the state in 
voluntary adoption of similar plans, 
particularly with the impetus of the 
statewide or uniform judicial bar 
polls. The Dade Bar Judicial Trust 
Fund concept appears to afford an 
idealistic but viable means of 
achieving the goal of assisting in the 
election of qualified judicial 
candidates while improving the 
image of the Bar in the eyes of the 
public. Statewide acceptance and 
implementation of the trust fund 
concept will further these 
objectives. (See postscript on next 


FOOTNOTES 


' Members of the committee were Paul A. 
Louis, chairman, Gerald F. Richman, Burton 
Young, Robert C. Josefsburg, James F. 
Crowder, Jr., Louis M. Jepeway, and Robert 
Parks. 

2 While a Courts Watcher Committee, 
competently trained and supervised by the 
bar could assist the public in casting an 
informed ballot, there was no adequate 
machinery for that purpose within Dade 
County. 

3The poll has recently been further 
modified to include several other categories 
unrelated to the trust fund, e.g., knowledge 
of the law, judicial temperament. and 
integrity. 

4 This in fact occurred in the 1974 race 
and, as a result, at least one candidate from 
Dade County understandably elected not to 
sign the pledge although he _ indicated 
agreement with its principle. 
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Postscript 


Since the completion of this 
article in July of 1976, there have 
been several noteworthy 
developments, critical to the 
success of the fund concept: 

1. Through its off-year soliciation 
the fund increased its reserves to 
$59,427.73 available for the 1976 
election. 

2. Twenty-six judicial candidates 
or incumbents in Dade County out 
of 49 signed the pledge. Of those, 20 
were found “qualified” and of 
those, 12 were found “fund- 
qualified.” (60% or more qualified 
votes with at least 15% indicating 
there were enough to vote about the 
candidate.) Those in contested 
races received their qualifying fees. 
The only two candidates found 
“fund-qualified” and who signed 
the pledges received $7,950 each 
toward their campaigns in county 
court races. Of these two 
candidates, one won and the other 
led the field of four candidates and 
faces a runoff. A total of $33,400 
was distributed. 

3. The fund expended $2,069.55 
for ads on the day before the 
election informing and reminding 
the public as a public service which 
candidates had signed the pledge, 
which were found qualified, and 
which were found fund-qualified . 
Some of the six who failed to be 
fund-qualified, incidentally, failed 
to qualify solely because they did 
not meet the threshold require- 
ments, that at least 15% of those 
voting indicate that they had 
sufficient information to vote on 
their qualifications. 

4. For a change, the Dade bar poll 
itself as well as information as to 
which candidates signed the 
pledges were well received and 
widely publicized by the press, 
untainted by problems or adverse 
publicity. 

5. Hindsight being better than 
foresight, two circuit court 
incumbents who did not sign the 
pledge for a practical fear that there 
might not be enough funds 
available were resoundingly voted 
“fund-qualified” and could have 
received thousands of dollars 
toward their campaigns as well as 
the benefit of advice to the public 
that they would not accept 
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contributions from lawyers. 

The fund still has a reserve of 
more than $15,000 for future 
elections, or, in the committee’s 
discretion for runoffs. 

6. Consideration is being given to 
modification of the fund to place 
more emphasis on contested races 
and modification of the poll to 
allow an earlier determination of 
results. There is presently too little 
time between poll results and fund 
distribution to ensure confidence in 
candidates and allow time for ad 
placements. One solution may be to 
run the poll earlier and allow all 


those considering running to 
participate. In that way, it can bea 
sounding board to _ encourage 
persons voted qualified to run and 
ensure them of some campaign 
funding while discouraging 
unqualified persons from even 
becoming candidates. 

7. The Trust Fund Committee is 
presently exploring other means of 
increasing its reserves, including 
possible participation with The 
Florida Bar. Once the fund is large 
enough to insure some substantial 
financing to candidates, its success 
will be assured. oO 
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By Joseph H. Weil 


In late 1975, before his 
appointment as Secretary of Labor, 
W. J. Usery, Jr., then director of the 
Federal Mediation and Conciliation 
Service, anticipated a crucial year 
in 1976 for labor relations when he 
said, “In the public sector, we are 
sitting atop a tinder box.”! He 
referred to the difficulties in labor 
relations in the public sector and 
added, “Such ingredients are a 
recipe for chaos.” The potential for 
conflict in public sector labor 
relations during 1976 was also 
pointed out by representatives of 
both labor and public manage- 
ment.? 

In June of 1976 the United States 
Supreme Court conclusively dealt 
with the question of the Federal 
Government’s power to regulate 
the relationship between state and 
local governments and their public 
employees, as raised by the 
challenge to the 1974 amendments 
to the Fair Labor Standards Act by 
the National League of Cities.? A 
majority opinion specifically 
receded and overruled the Court’s 
prior opinion which upheld earlier 
FLSA provisions as they applied to 
schools and hospitals,‘ stating that 
the earlier decision in Wirtz v. 
Maryland may no longer be 
regarded as “authoritative.” 


Joseph H. Weil, Miami, 
received B.A. and LL.B. 
degrees from the Univer- 
sity of Florida. He has 
been special counsel to 
the United States Senate 
Committee on Aging, a 
member and chairman of 
the City of Miami Build- 
ing Board of Appeals and 
the Metropolitan Dade 
County Charter Review 
Board, and city attorney 
for North Bay Village. He 
has written an article on 
collective bargaining, published in the May 1976 
Florida Municipal Record and reprinted in the 
August 1976 Municipal Attorney. He is also a 
member of the National Institute of Municipal Law 
Officers and a member of the executive committee 
of the Local Government Section of The Florida 
Bar. 
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‘‘Best Last Offer’’ Referendum- 
A Viable Alternative 


Mr. Justice Rehnquist, speaking 
for the majority, held 
that insofar as the challenged amendments 
operate to directly displace the States’ 
freedom to structure integral operations in 
areas of traditional governmental functions, 
they are not within the authority granted 
Congress by Art. I, §8, cl. 3. 


and further stated: 


We agree that such assertions of power, if 
unchecked, would indeed allow “the 
National Government [to] devour the 
essentials of state sovereignty.” 


The broad language of this 
decision in placing a real limit on 
the power of Congress to control 
state and local government 
employee relationships effectively 
blunts the drive in Congress for a 
federal public employees labor 
relations law and “may bring states 
and cities additional benefits in 
their labor-relations battle with 
public-employee unions.”> 


It now appears that neither labor 
nor public management is satisfied 
with the existing formulas that are 
presently provided by most state 
laws.® Although several states have 
yet to enact legislation dealing with 
labor relations in the public sector,’ 
most have adopted either “meet 
and confer” laws such as Missouri, 
local option plans such as 
California,® or compulsory 
bargaining schemes such as the 
Florida law'® which contains 
complex provisions for impasse 
resolution that ultimately leave final 
determination as a_ unilateral 
decision of the public employer." A 
few states have experimented with 
the concept of compulsory 
arbitration in public sector 
collective bargaining,'2 or the 
possibility of permitting strikes and 
job action on a limited basis within 
the public sector.!% 


George Meany and the Public 
Employees Department (PED) of 
the AFL-CIO take the position that 
strikes should be legalized in the 


public sector, although Jerry 
Wurf, president of the American 
Federation of State, County and 
Municipal Employees (AFSCME), 
the AFL-CIO’s largest union of 
public employees, stated ina recent 
interview: 

As for all the other fields of public 
employment, our Union is willing to agree in 
advance that if we get into bargaining 
impasse we will go to arbitration voluntarily, 


rather than be forced into it as a matter of 
law. 


I think the wage-arbitration system in the 
steel industry offers an excellent example 
that can be followed in the public services.!5 


The validity of binding compulsory 
arbitration laws in the public sector 
is presently in a state of confusion 
and somewhat in doubt.!6 


The Florida law, Part Two of 
Chapter 447, Florida Statutes, 
known as the “Tucker Act” is 
illustrative of the approach taken 
by a great many of states in 
regulating collective bargaining in 
the public sector.'7_ This law 
provides an illusory equality of 
bargaining by introducing the 
concept of a special master,!® 
whose function is that of both fact- 
finder and arbitrator, but whose 
recommendations are without real 
force or effect. The recommenda- 
tions of this special master must be 
considered by the legislative body 
of local government at a public 
hearing.'!® Compliance by the 
legislative body with this statutory 
requirement has not engendered 
any great interest on the part of the 
general public, and asa result, such 
a hearing has no effect on the 
parties except perhaps to 
encourage indirect political 
pressure which does not serve the 
public interest.”° 

Most state laws provide some 
prohibition against “strikes” or “job 
actions,” such as the Florida law 
which states: 


No public employee or employee 
organization may participate in a strike 
against a public employer by instigating or 
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supporting, in any manner, a strike. Any 
violation of this section shall subject the 
violator to the penalties provided in this 


part.?! 

Such “no strike” provisions do not 
prevent labor disruptions in the 
public sector, for if the employee 
organization remains dissatisfied, 
even after the impasse is resolved, it 
may still resort to the “illegal 
strike.”22 Generally when such 
“illegal strikes” are settled, one of 
the conditions demanded by the 
employee organization is that the 
public employer take no retaliatory 
action against the union for 
participating in an illegal strike.2° 
Thus, the statutory prohibition 
against strikes has little apparent 
impact on the incidence of strikes in 
the public sector*‘ and the question 
of how such “no strike” provisions 
of the law should be enforced has 
recently been addressed in Florida 
by the appellate courts in the 
litigation that resulted from the 
alleged illegal strike of Broward 
County school teachers in late 
1975.3 


Disregarding the problem of the 
“illegal strike,” it now appears that 
the majority of the general public 
supports the position taken by most 
public employers that strikes in the 
public sector should not be 
permitted since the concept of 
“public service” of the government, 
employees and the plight of the 
cities has been a strong factor in the 
current taxpayers’ revolt.?6 
Therefore, in view of the 
unacceptability of “strikes,” “job 
actions” or other disruptions of 
service in the public sector, labor, 
management and the public have 
all sought some alternative 
procedure for impasse resolution.2’ 

Public employers are almost 
unanimous in their opposition to 
legally binding compulsory 
arbitration for impasses in the 
public They take the 
position that such arbitration is 
really only binding on the public 
employer, as the employees may 
still resort to “illegal strikes” or “job 
actions” if they are not satisfied 
with the arbitrators’ award.2® The 
principal objection of the public 
employer to compulsory binding 
arbitration is that public officials 
lost control of policy making and 
their ability to determine the 


priorities in dealing with the 
problems of local government.*® 
Thus when compulsory binding 
arbitration is used as the method for 
impasse resolution, decisions 
affecting the needs of local 
government are made by “labor 
experts” rather than by elected 
public officials, and the decisions 
result from adversary proceedings 
rather than from the political 
process.*! 


Best Last Offer Concept 


This objection would apply to 
both conventional arbitrational 
awards, as well as “best last offer” 
arbitration.52 The “best last offer” 
concept has been introduced 
recently as a variation of traditional 
arbitration proceedings. Since the 
arbitrator is “frozen” and must 
accept either one of the two “best 
offer” proposals that are submitted 
to him, it places pressure on each of 
the parties to place before the 
arbitrator his most reasonable 
proposal.*8 

As an alternative to either 
illusory collective bargaining, 
compulsory arbitration, or “strikes 
and job action,” the newest 
approach appears to be a 
referendum election to resolve the 
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issues. Such a procedure has been 
promulgated recently by one of the 
outstanding experts** in public 
sector collective bargaining. The 
proposal is to give 


either party by law the right to take the 
contested issue to public referendum, 
hitching the fact-finders’ recommendation 
on the next regular or special election ballot, 
whether it is for choice of municipal 
officials, a decision on bond issues, selection 
of state officials or similar public 
referendum.* 


A related new concept recently 
adopted by the City of Englewood, 
Colorado, provides: 


RESOLUTION OF IMPASSES 
COMMISSION RECOMMENDATIONS 
VOTER APPROVAL 


If the appropriate city representative and 
the representative of a certified employee 
organization reach an impasse, the matter 
shall be submitted to the commission for 
fact-finding and mediation. The commission 
may at its discretion appoint or employ one 
or more mediators or fact-finders to assist 
the commission or the parties involved. 

Within thirty (30) days after submission to 
the commission for fact-finding and 
mediation, the commission shall render its 
findings and recommendations to both the 
city and to the affected employee 
representation unit. 

Should either the city of the employee 
representation unit decline to accept the 
recommendation of the commission, or to 
otherwise agree, then either of said parties 
shall within thirty (30) days notify the 


council of its decision. 

Within thirty (30) days after written notice 
to the council by either party of its refusal to 
accept the recommendations of the 
commission, the council shall call a special 
municipal election by ordinance or 
resolution, submitting the recommendation 
of the board to a vote of the qualified 
electors of the city for their approval or 
disapproval. Furthermore, if requested to do 
so by the appropriate employee unit, the city 
council shall submit the proposal of the 
employee unit at the same election. The city 
council may, at its discretion, submit its 
proposal at the same election. 

The proposal receiving the highest 
number of votes, if approved by a majority 
of the qualified electors voting thereon, shall 
be deemed approved. 

Said election shall be held consistent with 
the provisions of Article II, Section 14 of this 
charter. 

Expenses of any special municipal 
election called under this section, shall be 
borne by the city. All fees and expenses by 
the board of its appointees incurred 
hereunder shall be shared equally by the city 
and the appropriate employee 
representation unit. 

The city shall furnish meeting space and 
recording and transcribing services when 
requested for such proceedings.*” 


A unique flexibility is available 
under such a “best last offer” 
referendum provision, not only to 
the employee organization and 
public management, but also to the 
general public. Under the terms of 
such a provision, the public must, 
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by its election, determine a choice, 
which should be binding on both of 
the parties. Both sides can attempt 
to influence the result of the 
referendum through the traditional 
political process of education and 
campaigning. Ultimately, the 
taxpayer who pays the bill will have 
the right to make the choice.*8 
More recently, in San Francisco, 
“a citadel of trade-unionism for 
four decades ... the old alliance 
between city hall and the building 
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trades came undone in a strike by 
ten craft unions that brought many 
city services to a halt and prompted 
labor leaders to threaten a general 
strike by all union members.”%? 
However, .it was clear that the 
elected officials were facing a 
taxpayers’ revolt and they were 
seeking new solutions. 

In November of 1975 the 
electorate amended the city charter 
by rescinding the automatic 
“prevailing wage” for craft unions, 
removing from the mayor the 
authority to unilaterally negotiate 
with city employees and 
authorizing future salaries and 
benefits to be negotiated by the 
board of supervisors.** In the face 
of the strike by the craft union, the 
board of supervisors used its new 
authority to regain control by 
considering the “best last offer 
referendum” concept. 


When public sector labor 
disputes reach an impasse, 
‘last best offer referendum’ 

offers an alternative to 
strikes and compulsory 
binding arbitration... 


When An Impasse Occurs 


A draft charter amendment 
which was presented before the 
board of supervisors would enable 
a majority of the board to submit 
the question to the voters if the 
employees and public management 
are unable to agree.‘! This 
proposed amendment provides 
that in the event of an impasse: 


If prior to April 15, a majority of the board of 
supervisors request that the schedule of 
compensation based on the aforementioned 
last demands of recognized employee 
organizations be submitted to the voters, a 
special election shall be called for said 
purpose and shall be held not less than 30 
days from the date of the call. At the special 
election the ballot shall contain the following 
two alternatives: 

1. Approval of the schedule of 
compensation based upon the employee 
organization’s last demands. 

2. Disapproval of the schedule of 
compensation based upon the employee 
organization’s last demands. 

If a majority of the valid votes cast in said 
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special election favor paying the additional 
rates set forth in the schedule of 
compensation based upon the last demands 
of the recognized employee organizations 
which engaged in the meet-and-confer 
process, it shall be the duty of the board of 
supervisors to amend the salary 
standardization ordinance for the ensuing 
fiscal year to reflect said increased rates and 
the same shall be in lieu of said annual 
compensation and notwithstanding any 
other provisions of this charter to the 
contrary. Said rates shall become effective at 
the beginning of the succeeding fiscal year. 


The strategy of the San Francisco 
Board of Supervisors was to place 
on the June 1976 primary election 
ballot two propositions which 
would provide “a small cost-of- 
living increase” to the striking craft 
unions over a two-year period and 
embody the “last best offer” of the 
Board of Supervisors.** 

The pressure of the impending 
June 8, 1976, referendum election 
proved sufficient to force unions to 
give up the strike and submit the 
issues to a fact-finding board of 11 
members, consisting of five labor 
representatives and five appointed 
by the supervisors and the mayor.*4 
The settlhement was reached on 
Saturday, May 8, 1976, the last day 
the supervisors could remove the 
referendum questions from the 
ballot. It resulted in victory for the 
Board of Supervisors.** Although in 
removing the issues from the ballot, 
the supervisors did not in the final 
analysis use the “best last offer 
referendum,” the action did provea 
most effective deterent in allowing 
management to successfully 
conclude the strike.* 


Advantages of Best Last Offer 


Although nothing contained in 
the proposal itself will prevent 
“illegal strikes or job action” by 
employee organizations that are 
dissatisfied with the result of the 
referendum, as a practical political 
matter, it will be mandatory that 
they abide by the result in order to 
preserve their future political 
credibility. A condition precedent 
for placing the “last best offer” of 
the employees upon the ballot 
would be an agreement to be bound 
by the result of the referendum. 
Another advantage of the proposal 
is that each of the parties would be 
able to “frame” his own question, as 
opposed to a referendum on a 
special master’s or arbitrator’s 
recommendation which could 
possibly cause the parties to contest 
the language in which the question 
was presented.*7 


The most telling argument 
against this procedure is that the 
public, as the ultimate taxpayers, 
will refuse to approve any proposal, 
no matter how reasonable. Our 
experience, at least in the City of 
North Bay Village, proves that this 
is not the case. In 1974, a proposed 
two-year contract between the city 
and the Fraternal Order of Police 
was tied to a referendum election 
involving an increase in the millage 
in order to fund the agreement.** 
After a spirited public debate, but 
with the support of both the 
political leadership of the 
community and the employee 
organizations, the agreement was 
ratified and a millage increase was 
authorized by the voters at a special 
election.*® 


As the legislatures of many states, 
including Florida, will be 
addressing the problem of impasse 
resolution of public sector labor 
disputes in the very near future, it is 
suggested that there is a viable 
alternative to strikes and job actions 
on the one hand and compulsory 
binding arbitration on the other 
hand. This alternative, last best 
offer referendum, seems to be 
molded for public sector collective 
bargaining and should be given a 
long and thorough look by the 
lawmakers: oO 


FOOTNOTES 


! Big Drive Ahead for Payraises, U.S. News 
& Worvp Report, January 5, 1976, at 62. 
2Id., where a spokesman for AFSCME 
stated: “We're girding ourselves, and 
developing strategies to assist our locals as 
they go into negotiations,” and Sam Zagoria, 
labor relations consultant for the National 
League of Cities and Director of the Labor 
Management Relations Service, who stated 
that 1976 will be “Not better but worse” for 
government bargaining. 

3 National League of Cities v. Usery, 
U.S.__, 48 L.Ed. 2d 245, 96 S.Ct. 
2465, 44 U.S.L.W. 4974 (1976). 

‘ Wirtz v. Maryland, 392 U.S. 183 (1968) 
upholding the validity of earlier 
amendments to the Fair Labor Standards 
Act. 

5 The Wall Street Journal, June 25, 1976, at 3. 
® See, Backlash Against ‘City: Workers, U. 
S. News anp Wortp Report, December 22, 
1975, at 31 and Public Workers Under Fire, 
Interview with Jerry Wurf, President 
AFSCME, U. S. News & Wortp Report, 
December 29, 1975, at 49 and an interview 
with John Dunlop, former Secretary of 
Labor, U.S. News & Worip Report, 
December 15, 1975, at 78. 

7“Whatever the diminution of bargaining 
prospects in New York City, we have seen 
the enactment in 1975 of additional statutes, 
which bring to over forty the number of 
states that by statute, judicial determination, 
or local ordinance, authorize some form of 
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collective bargaining. Thirty of those states 
have fact-finding procedures, and twenty 
states have legislated arbitration for some or 
all of their public employees: Alaska, 
Connecticut, Iowa, Maine, Massachusetts, 
Michigan, Minnesota, Nebraska, Nevada, 
New York, Oklahoma, Oregon, 
Pennsylvania, Rhode Island, South Dakota, 
Texas, Vermont, Washington, Wisconsin 
and Wyoming. In seven states the strike, 
subject to limitation, is legalized or 
authorized: Alaska, Hawaii, Minnesota, 
Montana, Oregon, Pennsylvania and 
Vermont. Thus, we see that collective 
bargaining in public employment is here to 
stay and is likely to survive the current fiscal 
and political crisis.” 

Quoted from Anderson, New York City 
Fiscal Crunch Rattles Labor Relations, 
LaBoR-MANAGEMENT RELATIONS SERVICE 
(LMRS) Newstetter, Vol. 7, No. 1, January 
1976. 

8 VERNON’S ANNOTATED Missour! STATUTES, 
Public Officers. §105,500 et. seq. Provisions 
of statute excluding police officers from 
Collective Bargaining upheld Vorbeck v. 
McNeal, 407 F. Supp. 733, (E.D. Mo. 1976); 
Affd —__U.S.___49 L.Ed 2d 1180, 96 S.Ct. 
3160 44 U.S.L.W. 3734 (1976). 

® Chapter 10 Wests ANNOTATED CALIFORNIA 
Cones; Government Vol. 32 §3504.5 et seq. is 
basically a “meet and confer” law with an 
additional local option provision contained 
in §3500 as follows: 

“Nor is it intended that this chapter be 
binding upon those public agencies which 
provide procedures for the administration of 
employer-employee relations in accordance 
with the provisions of this chapter.” 

Thus under the California law there dre 
numerous and varied statutory plans for 
dealing with public employee labor relations 
established by almost every individual 
public employer. The law should be 
designated as “authorization to negotiate.” 


Stat. Ch. 447, Part II, originally 
enacted as Chapter 74-100, Laws of Florida. 


Stat. §447.403(c). 


'2 Report of the Labor Relations 
Committee. 39 NIMLO MunicipaL Law 
Review 11.16 (1975). 

13 An example of this type legislation is 
found in the 1972 Alaska Public 
Employment Relations Act; A.S. 23.40.070- 
23.40.260 (1972). 

LMRS Newstetter, Vol. 6, No. 1I, 
November 1975: 

“The AFL-CIO, after a floor fight at its 
annual convention, last month endorsed 
Federal Legislation to provide collective 
bargaining rights for all public employees, 
including the right to strike. A lone effort was 
made by Jerry Wurf, president of the 
American Federation of State, County and 
Municipal Employees, to substitute 
compulsory arbitration in disputes involving 
police and firemen, but the amendment was 
‘resoundingly defeated, according to the 
New York Times. Wurf urged that failure to 
adopt such an amendment would doom 
federal or state legislation since legislative 
bodies would not vote to give public safety 
employees a legal right to strike. He said 
“The time has come to recognize some harsh 
realities. What we are in effect doing by 
insisting that there is an unlimited right to 
strike by public safety officers is in effect 
saying we don’t want a Federal collective 
bargaining law.” 

The President of the AFL-CIO, George 
Meany, and others, responded Meany: “I 
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hope I never see the day that the AFL-CIO, 
sitting in convention, will ask Congress to 
impose compulsory arbitration on anybody, 
anywhere, at any time.” The President of the 
Service Employees International Union, 
George Hardy, said, “We must always have 
the right to strike. Without it, you have no 
freedom. The right to strike is basic, 
fundamental to the labor movement.” 

15 Interview with Jerry Wurf, U.S. News 
& Worwp Report, December 29, 1975, at 50, 
and note 14, supra. 

16 Compulsory binding’ interest 
arbitration statutes have been upheld in New 
York; City of Amsterdam v. Helsby, 37 N.Y. 
2d 19, 371 N.Y.S. 2d 404, 332 NE 2d 290 (Ct. 
App. 1975), Rhode Island City of Warwick v. 
Warwick Regular Firemen’s Ass'n. 106 R.I. 
109, 256 A.2d 206 (1969), Wyoming State v. 
City of Laramie, 437 P.2d 295 (1969) and 
Maine City of Beddeford v. Beddeford 
Teachers Ass’n. 304 A.2d 387 (1973). The 
Wyoming and Maine cases, do not really 
deal directly with the “delegation of power” 
issue directly as the New York and Rhode 
Island cases do. The most recent 
pronouncement of the Michigan Supreme 
Court is not conclusive, Dearborn Fire 
Fighters Etc., v. City of Dearborn, 394 Mich. 
299, 231 N.W.2d 226 (1975). The majority of 
the court cast a cloud upon the validity of the 
Michigan law MCL §423.321 §17.455 (31) et. 
seq. Mich. Stats Anno. based upon its failure 
to require political accountability of the 
arbitrators. The 1976 Michigan Legislature 
enacted Public Act No. 84 amending the 
Compulsory Arbitration Law to meet the 
requirements of the criteria established by 
the court; see Mich. Stats Anno; Current 
Material, Stats p. 416. Pennsylvania 
validated the concept of binding arbitration 
by a 1967 amendment to the state 
constitution that is now incorporated into 
Article III, Section 31 which specifically 
authorized that such arbitration findings 
were binding. The South Dakota Supreme 
Court held that compulsory _ binding 
arbitration was unconstitutional and struck 
down the entire law providing for 
arbitration of police and firefighters labor 
disputes in City of Sioux Falls v. Sioux Fall 
Firefighters, 234 N.W. 2d 35 (1975). 

17 The Tucker Act was originally adopted 
as Chapter 74-100, Laws of Florida, and is 
now contained in Fia.Stat. §§447.201 -.607 
(1975). 

18 FLa. Stat. §§447.403 -.407 (1975). 

19 FLa. Stat. §447.403(b). 

2. The employee organization may 
submit to such legislative body _ its 
recommendations for settling the dispute: 

3. The legislative body or duly 
authorized committee thereof shall 


forthwith conduct a public hearing at which 
the parties shall be required to explain their 
positions with respect to the report of fac- 
finding board; and 

4. Thereafter, the legislative body shall 
take such action as it deems to be in the 
public interest including the interest of the 
public employees involved. 
20 “From the standpoint of fostering a viable 
collective bargaining system, bypassing is 
undesirable in several respects. Initially, it 
evidences a breakdown in the bargaining 
system and, by shifting the attention of the 
parties from bargaining to political 
involvement, it makes future negotiations 
more difficult. On the union side, if lobbying 
meets with greater success than negotiation, 
the union will be encouraged to abandon 
bargaining entirely and rely solely on 
political action. On the management side, 
bypassing is perceived as highly unfair, 
particularly if management has made 
important concessions to achieve what it 
thought would be a final settlement. This 
preceived unfairness in turn, destroys the 
relationship of trust between management 
and union needed to cement a continuing 
bargaining relation. Finally, bypassing at the 
state level can result in demands being 
placed on local government that it cannot 
easily meet, thereby further straining 
relations between union and management. 
For instance, enactment of a maximum 
hours law for firemen will necessitate the 
hiring of additional firemen. But if the hours 
proposal were rejected at the local level for 
that reason, the result could well be that 
other services provided by the local 
government would have to be curtailed.” 
(Citations and footnotes omitted) as quoted 
LMRS Special Report entitled The Role of 
Politics in Local Labor Relations (1973 
excerpted from Project: Collective 
Bargaining and Politics in Public 
Employment, 19 UCLA Law Review 887 
(1972). 
21 Fia. Stat. §447.505 (1975). 
22 Alley, Checklist for Preparation for Strikes 
in the Public Sector, 48 Fa. B. J. 7, at 578, 
(September 1974). 


23 This problem was recently the subject of 
proceedings before the Florida Public 
Employees Relations Commission (PERC) 
where such an agreement between the 
School Board and the Broward County 

Classroom Teachers Association was 
challenged by the PERC staff. PERC Case 
No. 8H-SC-754-1001, and see Note 25 infra. 
24 Burton and Crider, THE INCIDENCE OF 
STRIKES IN PuBLiC EMPLOYMENT, (1976. 

25 Broward County Classroom ‘Teachers 
Association Inc., v. Public Employees 
Relations Commission, 331 So.2d 342 (1st 
D.C.A. Fla., 1976). 

26 Backlash Against City Workers, U. S. 
News AND Wortp Report, December 22, 
1975, at 31-33 

27 Chances for Labor Peace in ’76 and the 
Price, Interview with former Secretary of 


Labor, John T. Dunlop, U.S. News & Wor.p 
Report, December 15, 1975, at 78; see also 
interview with Jerry Wurf, (Note 15, supra), 
and Zagoria, The U.S. Cities Tackle 
Impasses (Note 29, infra) 

%8 See excerpts of testimony of Eugene 
Berrodin, former executive director of the 
Internal Personnel Management Association 
to Michigan Senate Committee, reprinted in 
LMRS NewsLetter, Vol. 6, No.5 (May 1975) 
and report of National Commission for 
Industrial Peace; for a contrary view see 
Final Offer Arbitration, the effects on public 
safety employee bargaining published by 
D.C. Heath & Co., Lexington, Massachusetts 
02173, and the article by Professor Tames L. 
Stern appearing in LMRS News tertter, Vol. 
6, No 9 (September 1975) 

29 “Other objections are that the process has 
diminished actual bargaining and that the 
implicit and explicit assurance that an award 
will mean ‘no strike’ has been violated on 
occasion;” Zagoria, The U.S. Cities Tackle 
Impasses, PROCEEDINGS INDUSTRIAL 
RELATIONS RESEARCH ASSOCIATION 25th 
Annual Meeting, (September 1973) 
reprinted LMRS News etter, Vol. 4, No. 9. 
at 50-55; Witt The Public Sector Strike, 
Dilemma of the Seventies, 8 CaL. West. L. 
Rev. 102, 116 (1971) 


3%©'This was expressed by former Labor 
Secretary, John Dunlop ina recent interview 
where he responded to the question: “Is 
Arbitration the answer to bargaining with 
public employees?” as follows: 
“I have some reservations about that. First of 
all, if people are compelled to arbitrate, you 
don’t really get the support of both sides fora 
settlement. It isn’t their settlement; it’s the 
arbitrator's settlement. And they don’t have 
the same interests in carrying it out. They 
didn’t have a part in shaping it. They don’t 
know quite what it means and they have 
become more anxious to litigate to fight in 
court or otherwise over the fine points 
instead of trying to work it out. 
The problem that worries me 
philosophically is that the government - the 
management side - is yielding to an 
arbitrator a very major component in the 
setting of taxes and charges in the public 
sector. I think that it is the responsibility of 
the elected representatives rather than of the 
arbitrator.” (See Note 27, supra). 
31 See Notes 28, 29 and 30 (supra) 
3%2The three basic forms of interest 
arbitration are distinguished by the 
treatment by the arbitrator of the final last 
positions of both parties to the dispute. 
Under the procedure termed conventional 
arbitration parties submit their final offers to 
the arbitrator who hears the evidence and 
fashions an award based on his best 
judgement. The arbitrator is not confined by 
the final offer of either party in making his 
decision, although the offers of the parties 
generally serve as perimeters to the 
arbitrator. The second form is referred to as 
(continued on Page 512) 
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Double Jeopardy and Appellate Acquittal: 


Retrial After an Appellate Court Reverses for 
Insufficient Evidence 


By Harry M. Hipler 


The fifth amendment provides 
that no person shall “be subject for 
the same offense to be twice put in 
jeopardy of life or limb....”! The 
guarantee against double jeopardy 
consists of three separate 
constitutional protections: (1) it 
prohibits a second prosecution for 
the same offense after conviction;? 
(2) a protection against a second 
prosecution for the same offense 
after acquittal;? (3) it protects 
against multiple punishments for 
the same offense.‘ 

The most important of the 
exceptions barring retrial allows the 
prosecution to retry an accused 
who successfully appeals a 
conviction. Pursuant to 28 U.S.C. 
§2106, a federal appellate court 
may reverse a conviction and 
remand the cause for a new trial: 


The Supreme Court or any other court of 
appellate jurisdiction may affirm, modify, 
vacate, set aside or reverse any judgment, 
decree, or order of a court lawfully brought 
before it for review, and may remand the 
cause and direct the entry of such 
appropriate judgment, decree, or order, or 
require such further proceedings to be had as 
may be just under the circumstances.° 


Harry M. Hipler is employed with the De- 
partment of Legal Affairs in West Palm 
Beach. He received a B.A. with honors in 
1972 from the University of South Florida 
and a J.D. from the University of Florida in 
1975. He writes this column on the behalf of 
the Criminal Law Section, Judge Benjamin 
M. Tench, chairman; Meredith J. Cohen, 
editor. 

The author expresses appreciation to John 
T. Chandler, Florida Legal Services Prison 
Project. 
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The leading case construing the 
power of federal appellate courts to 
reverse a judgment of conviction 
pursuant to 28 U.S.C. § 2106 is 
Bryan v. United States.® In Bryan, 
the defendant was convicted of two 
counts of an attempt to evade the 
income tax laws. The defendant 
moved for a judgment of acquittal 
at the end of the government’s case 
and all the evidence. Both motions 
were denied. After a guilty verdict 
the defendant again moved for a 
judgment of acquittal, or in the 
alternative for a new trial, which 
were denied. The court of appeals 
reversed the judgment of 
conviction and remanded the case 
for a new trial, because it found the 
evidence adduced at trial 
insufficient to sustain the 
conviction. An appeal was taken to 
the United States Supreme Court 
by the defendant claiming that a 
judgment of acquittal should have 
been entered at trial. 


In rejecting the defendant's 
argument that requiring him to 
again stand trial would constitute a 
violation of the principles of double 
jeopardy, the Supreme Court of the 
United States held that when an 
accused successfully appeals his 
conviction the fifth amendment 
does not bar retrial. In addition, the 
high Court announced that once a 
defendant appealed a conviction an 
appellate court became vested with 
broad discretion pursuant to 28 
U.S.C. § 2106 in determining what 
was an appropriate judgment under 
the circumstances.” 


The principles announced in 
Bryan were further defined in Sapir 
v. United States.’ In Sapir, the court 
of appeals reversed the conviction 
with instructions to dismiss the 
indictment. The government 
moved to amend the judgment so as 
to grant a new trial on the ground of 
newly discovered evidence. The 
court of appeals granted the 


motion, and the Supreme Court 
held that the court of appeals’ 
original judgment dismissing the 
indictment was correct. In _ its 


LAW 


holding, the Supreme Court in 
Sapir stated: 


If petitioner had asked for a new trial, 
different considerations would come into 
play, for then the defendant opens the whole 
record for such disposition as might be just.® 


Bryan and Sapir read together 
announce the principle that when a 
defendant moves for a new trial 
upon conviction the defense of 
double jeopardy is waived. A 
similar result was reached in a state 
court in the Florida case of Sosa and 
Greene v. State, '!° where the 
defendants were found guilty of 
murder in the first degree and 
sentenced to death. An appeal was 
taken to the Florida Supreme 
Court, and in a_ four-to-three 
decision the court reversed the 
judgments of conviction and 
remanded the case for a new trial: 


After a careful review of the voluminous 
evidence here we are of the view that the 
evidence was definitely lacking in 
establishing beyond a reasonable doubt that 
the defendants committed murder in the 
first degree, and that the interest of justice 
require a new trial. The judgments are 
accordingly reversed and remanded for a 
new trial.!! 


In remanding the case for a new 
trial the Florida Supreme Court 
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seemed to base its opinion on two 
factors: (1) defendants moved for a 
new trial upon conviction; (2) 
Florida Appellate Rule 6.16 (b) 
grants an appellate court power to 
“review the evidence to determine 
if it is insufficient to support the 
judgment when this is a ground of 
appeal.”!? 

Two viewpoints have been 
enunciated by appellate courts in 
reference to whether a retrial 
violates the principles of double 
jeopardy. One line of cases from the 
Fifth Circuit Court of Appeals has 
repeatedly construed Bryan and 
Sapir as permitting retrial for 
insufficiency of the evidence where 
the accused has waived the 
constitutional guarantee against 
double jeopardy by moving for a 
new trial.'° In other circuits the 
decision to retry the defendant after 
a successful appeal depends upon 
whether the prosecution could 
supplement its case on retrial: If the 
prosecution could supplement its 
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case, then the appellate court may 
remand the case ordering the 
defendant’s retrial. But if the 
insufficiency of the evidence 
cannot be cured, on retrial, then 
an appellate court would be free to 
enter a judgment of acquittal or 
dismiss the charge.'4 


Appellate Review 


A. Reversal for Insufficient 
Evidence Requires Defendant's 
Discharge 


A defendant has a constitutional 
right to appeal a conviction. Should 
a defendant successfully appeal a 
conviction, he may not be punished 
for exercising that right.!> 
Moreover, where a trial court 
erroneously denies a motion for 
judgment of acquittal, the logic of 
several cases decided by the United 
States Supreme Court enunciates 
the principle that the defendant 
should be granted an acquittal on 
appeal if one was erroneously 
denied at trial. 

In Ball v. United States,'* two 
defendants were found guilty anda 
third one was acquitted. The guilty 
defendants successfully appealed 
their conviction, and when the case 
was remanded the government 
retried all three defendants. The 
Supreme Court held that double 
jeopardy precluded the innocent 
defendant's retrial. In words which 
have become fundamental to the 
concept of double jeopardy the 
high court stated: 

As to the defendant who had been acquitted 
by the verdict duly returned and received, 
the court could take no other action than to 
order his discharge. The verdict of acquittal 
was final, and could not be reviewed, on 


error, or otherwise, without putting him 
twice in jeopardy...!” 


Another case which follows the 
logic of Ball is Green v. United 
States.'* In Green, the defendant 
was charged with arson and murder 
in the first degree. The jury found 
the defendant guilty of arson and 
murder in the second degree. The 
defendant successfully appealed 
his conviction of second degree 
murder and the government tried 
him again for murder in the first 
degree. The Supreme Court held 
that double jeopardy precluded the 
defendant's retrial for first degree 
murder where the jury found the 
defendant guilty of second degree 
murder in the first trial: 


The underlying idea, one that is deeply 
ingrained in at least the Anglo-American 
system of jurisprudence, is that the State, 


with all its resources and power should not 
be allowed to make repeated attempts to 
convict an individual for an alleged offense, 
thereby subjecting him to embarrassment, 
expense and ordeal and compelling him to 
live in a continuing state of anxiety and 
insecurity, as well as enhancing the 
possibility that even though innocent he may 
be found guilty. 

..the Government contends that Green 
waived his constitutional defense of former 
jeopardy to a second prosecution on the first 
degree murder charge by making a 
successful appeal of his improper conviction 
of second degree murder...When a man has 
been convicted of second degree murder 
and given a long term of imprisonment it is 
wholly fictional to say that he chooses to 
forego his constitutional defense of former 
jeopardy on a charge of murder in the first 
degree in order to secure a reversal of an 
erroneous conviction of the lesser offense. In 
short, he has no meaningful choice.!® 


The principles announced by the 
Supreme Court in Ball and Green 
dictate that once a defendant is 
completely or partially acquitted 
retrial is prohibited as to the 
acquitted charge. When that logic is 
applied at the appellate level, when 
an appellate court finds that a trial 
court erroneously denied a 
judgment of acquittal, an order 
should be entered by the appellate 
court to acquit the defendant. 
According to Ball and Green, a 
defendant has a right to appeal a 
conviction; retrying him after an 
appellate court determines that a 
judgment of acquittal was 
erroneously denied at trial would 
penalize the defendant for 
exercising a constitutional right. 


B. Reversal for Insufficient 
Evidence Requires Defendant's 
Retrial 


Several arguments in favor of a 
defendant’s. retrial after reversal 
should be considered before the 
principles enunciated in Ball and 
Green could be applied to appellate 
review. The first is that by the time 
the conviction reaches the appellate 
court, the judgment has withstood 
numerous motions by defendant’s 
counsel before, during, and after 
the trial. In addition, a jury has 
accepted the prosecution’s case and 
rejected the defendant’s case. By 
the time an appellate court 
considers the matter, two separate 
entities--a judge and jury--have 
decided the controversy adverse to 
defendant. If the prosecution could 
supplement its case on retrial, then 
the appellate court may remand the 
case to the trial court. This would 
allow the defendant another 
opportunity to test the prosecu- 
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tion’s case after one judge and jury 
have pronounced guilt and the 
prosecution would have an 
opportunity to determine whether 
or not the accused is guilty of the 
crime and should be punished 
accordingly. 

A second argument in favor of 
granting a retrial when an appellate 
court reverses because insufficient 
evidence was adduced at trial is that 
appellate courts would hesitate to 
reverse cases in which retrial would 
be prohibited on the grounds of 
double jeopardy. Such a “fairness 
approach” was announced by the 
Supreme Court in United States v. 
Tateo,” and by a Florida appellate 
court after remand in Sosa and 
Greene v. Maxwell.2! In Tateo, the 
United States Supreme Court 
stated: 

From the standpoint of a defendant it is at 
least doubtful that appellate courts would be 
as zealous as they now are in protecting 
against the effects of improprieties at the 
trial or pretrial stage if they knew that 
reversal of a conviction would put the 


accused irrevocably beyond the reach of 
further prosecution.” 


In Sosa and Greene v. Maxwell, the 
Florida court similarly stated: 


...it would constitute an anomaly in law if an 
appellate court could not reverse and 


remand for a new trial if it was of the opinion 
that the evidence, while legally sufficient to 
support the jury’s verdict, was so far from 
convincing as to require a new trial in the 
interest of justice.2 


A third reason is that when the 
defendant appeals a conviction, he 
has waived his double jeopardy 
defense by taking an appeal. Bryan 
and Sapir embrace the waiver 
theory when a defendant appeals a 
conviction. A more recent case 
which adopts the waiver doctrine 
of Bryan and Sapir is United States 
v. Dinitz.% In Dinitz, defendant’s 
main counsel was _ repeatedly 
cautioned by the trial judge about 
his opening argument. Persisting in 
his conduct, he was banished from 
the courtroom. The trial judge then 
requested his cocounsel, who was 
unprepared to go to trial, to 
proceed. The next day, cocounsel 
informed the court that the 
defendant wanted his main counsel 


to try the case. The trial judge set’ 


three alternatives that might be 
followed--a stay of the proceedings 
pending application to the court of 
appeals, continuation of the trial 
with defendant’s cocounsel trying 
the case, or declaration of a mistrial. 
Cocounsel shortly moved for a 
mistrial. 


The Supreme Court of the 
United States indicated that while 
the defendant was faced with a 
“Hobson’s choice” in moving for a 
mistrial, the defendant waived a 
defense of double jeopardy by 
moving for a mistrial: 

...a motion by the defendant for mistrial is 
ordinarily assumed to remove any barrier to 
reprosecution, even if the defendant’s 
motion is necessitated by prosecutorial or 
judicial error....In such circumstances, the 
defendant generally does face a “Hobson’s 
choice” between giving up his first jury and 
continuing a trial tainted by prejudicial 
judicial or prosecutorial error. The 
important consideration for purposes of the 
Double Jeopardy Clause, is that the 
defendant retains primary control over the 
course to be followed in the event of such 
error.?5 

Dinitz carries forward the waiver 
doctrine of Bryan and Sapir: a 
defendant waives a plea of double 
jeopardy by asking that his 
conviction be set aside. 

C. Option Three: Reduce 
Judgment of Conviction to Meet 
Evidence 


An option open to trial courts is to 
partially grant a judgment of 
acquittal by reducing the charge 
when a motion for acquittal is 
made; an appellate court has the 
option of entering a judgment of 
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conviction for a lesser included 
offense to meet the evidence. These 
options may be pursued to avoid 
granting the defendant a new trial. 
The rule is that before a court may 
reduce the conviction it must 
conclude that the jurty should have 
had a reasonable doubt in viewing 
the evidence in a light most 
favorable to the prosecution. In 
reducing a judgment of conviction 
to meet the evidence a federal 
appellate court may rely upon 28 
U.S.C. §2106.%6 


Appellate Acquittal: A Future 
Trend? 

Where an appellate court finds 
insufficient evidence to sustain a 
conviction, the court may: (1) 
reverse the case for a new trial; (2) 
enter a judgment of conviction for a 
lesser included offense to meet the 
evidence; (3) direct the trial court to 
enter a judgment of acquittal. Two 
recent cases are indicative of the 
trend appellate courts are going 
toward in directing a trial court to 
enter a judgment of acquittal where 
insufficient evidence exists to 
sustain a conviction. 

In People v. Woodall,’ the 

defendant was convicted of 
burglary and armed robbery. On 
appeal an Illinois appellate court 
determined the evidence adduced 
at trial was insufficient to sustain a 
conviction and ordered a new trial. 
Defendant was found guilty upon 
retrial. Defendant’s counsel filed a 
motion for a new trial, which was 
granted. Before setting the case 
again for trial, the defendant 
moved to dismiss the indictment 
contending that a retrial would 
violate the double jeopardy clause. 
The trial judge ultimately granted 
the motion to dismiss. The state 
appealed and the appellate court 
affirmed the trial court’s dismissal 
of the indictment. The Supreme 
Court of Illinois held: 
When the trial judge allowed the defendant's 
motion to dismiss the indictment there had 
been a prior determination by him that the 
evidence was insufficient to warrant the 
defendant’s conviction and that he had 
regarded his granting a new trial to have 
been the equivalent of adjudging the 
defendants to have been not guilty.% 

The principles enunciated in 
Woodall were adopted by a federal 
court in United States v. Wiley.” In 
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Wiley, the defendant was charged 
with carnal knowledge of a minor. 
At trial the victim testified that she 
was abducted and forced to have 
sexual intercourse against her will 
with the defendant and his 
accomplice. At no time did the 
prosecution seek to introduce the 
testimony of the examining 
physician. At the close of the 
government's case the defense 
moved for a judgment of acquittal 
on the ground that a person may not 
be convicted of a sex offense on the 
uncorroborated testimony of the 
victim. The Circuit Court of 
Appeals of the District of Columbia 
held that insufficient corroboration 
of the sexual intercourse had been 
adduced at trial to warrant 
submission of the case to the jury; 
therefore, the conviction would be 
set aside and the case remanded to 
the trial court with instructions to 
enter a judgment of acquittal: 

As a general matter, such manifest necessity 
will not be present in insufficiency of the 
evidence cases when the Government has 
had one fair opportunity to satisfy the 
minimal requirement of presenting a prima 
facie case. 

...Upon review of the evidence under the 
standard set forth in this opinion, we find 
that the Government has not established that 
the insufficiency of the evidence at 
[defendant's] first trial was attributable to 
any manifest necessity. We conclude that it 
was not just and appropriate under the 
circumstances to subject appellant to a 
second trial and that the resulting conviction 
must be set aside and the case remanded 
with instructions to enter a judgment of 
acquittal.*° 

The principles expressed in 
Woodall and Wiley announce that 
an appellate court is under a duty to 


enter a judgment of acquittal where 
one was erroneously denied at trial. 
The holdings of Woodall and Wiley 
further indicate that it is against 
public policy and the principles of 
double jeopardy to repeatedly 
subject defendants to trials for the 
same offense; and where a 
judgment of acquittal was 
erroneously denied in the trial 
court, an appellate court must enter 
one on appeal. 


Once a defendant appeals a 
conviction, a federal appellate 
court is vested with its discretionary 
authority under 28 U.S.C. §2106 to 
enter an appropriate judgment. The 
case law is conflicting as to how 
broad or limited that discretion is 
and whether retrial of a defendant 
for the same offense violates the 
principles of double jeopardy 
where an appellate court finds that 


a judgment of acquittal was 
erroneously denied at trial. Green 
holds that a defendant's appeal 
does not amount to a waiver of a 
double jeopardy defense, whereas 
Dinitz adopts the precepts of Bryan 
and Sapir and indicates that a 
waiver occurs where a defendant 
requests a mistrial or asks that his 
conviction be set aside. The recent 
case law also indicates that when 
the prosecution had a fair 
opportunity to develop its case at 
trial but failed, retrial would be 
prohibited; but when the 
prosecution was unfairly prevented 
from producing ample evidence by 
a change in an evidentiary 
requirement taking place after trial 
or an erroneous ruling by the trial 
judge during trial, then retrial could 
be justified upon conviction. - 
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CURRENT FLORIDA LEGAL LITERATURE 


University of Florida Law Review: 
Volume 28:1 


Law and the Housewife: Property, 
Divorce, and Death by Barbara 
Kulzer 


Despite the current movement 
for equality, the American 
housewife is “the most vulnerable, 
least protected, and least privileged 
of all American workers.” In Law 
and the Housewife: Property, 
Divorce, and Death, the lead article 
of Volume 28:1 of the University of 
Florida Law Review, Professor 
Barbara Kulzer examines in depth 
the legal position of married 
women. As this article notes, in 
common law property states, both 
legal and economic factors make it 
virtually impossible for the 
housewife to acquire property 
independently during marriage; 
therefore, any property she 
receives when a _ marriage is 
terminated by death or divorce is 
dependent upon the beneficence of 
her husband or upon inadequate 
statutory remedies. The protective 
devices designed to reserve a 
portion of her husband’s estate for 
her on his death are, although 
paternalistic, often easily avoided. 
Even “no-fault” divorce, heralded 
as a move toward equality, 
frequently works a hardship on the 
housewife by depriving her of the 
one bargaining tool available to 
negotiate a more equitable 
property settlement — “fault.” 
Instead, the principles of equality 
are being used to limit benefits to 
wives even though they are still 
living in an unequal world. 

Existing Florida law accords 
slightly greater recognition to the 
widow than to the divorced spouse. 
However, proposed Senate Bill 630, 
which was defeated by the 1975 
Legislature, could have halted the 
growing tendency to deprive the 
housewife of an equitable portion 
of the family property on 
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dissolution of marriage by 
providing consistent standards for 
the court to follow in making 
alimony determinations. These 
standards would take into account 
the benefits that the housewife has 
relinquished by assuming her role in 
the home. Yet, even this bill failed 
to confront the central issue: 
recognizing the economic 
contribution per se of the 


housewife. 
concludes that the most ettective 


means for a common law 
jurisdiction to attain this goal would 
be to recognize the independent 
economic contribution of the 
housewife as equal to that of her 
husband, which would give her a 
claim of right to the family’s 
property. Lawmakers could draw 
on both the experience of 
community property systems and 
concepts of business partnerships 
utilized for the termination of joint 
enterprises to create a more 
equitable property distribution 
within the marriage. 


Nibbling at the Problems of 
Medical Malpractice by Walter 
Probert 


Professor Walter Probert 
analyzes some aspects of the 
informed consent, contractual 
guarantee, and limitation 
provisions of the Florida Medical 
Malpractice Reform Act of 1975 in 
his recent article, Nibbling at the 
Problems of Medical Malpractice 
that also appears in the new issue of 
the Review. 

Viewed as a whole, Professor 
Probert finds that the new law is at 
most a mild limitation on the 
continuing development of 
informed consent law in Florida. 
The evolution of informed consent 
in the malpractice area moved from 
approaching the problem as one of 
consent to focusing on whether the 
patient was reasonably informed of 
the inherent risks of treatment. 


Crucial to an analysis of this second 
issue has been the judicial treatment 
of the role of the medical expert 
witness. The current national trend 
has been to treat informed consent 
cases differently from ordinary 
negligence claims, so that the 
plaintiff is freed from the necessity 
of producing expert witnesses to 
testify to the “community stundard” 
of disclosure. In Florida, however, 
negligence theory seems to have 
been established as the preferred 
judicial approach with, perhaps, 
the concurrent necessity for expert 
testimony. The new Florida statute 
leaves open the issue of what 
medical standard will be applied 
and who has the burden of 
producing testimony on this issue. 

Finding unnecessary the new 
act’s provision that a patient receive 
a written agreement from the 
physician in order to press a claim 
based on guarantee or warranty, 
Professor Probert emphasizes that 
the theory of informed consent 
would suffice to protect both 
physician and patient. Moreover, it 
is unrealistic to require the patient 
to obtain a written warranty from 
the physician since few physicians 
would be willing or be justified in 
making a written warranty. 

In his analysis of the new statute 
of limitations provisions, Probert 
concludes that it is unnecessarily 
complex. In addition, the general 
limitation period sometimes will be 
preferable to the special limitation 
provisions that were seemingly 
enacted to protect the patient in 
circumstances where the discovery 
of the malpractice is delayed. 
Further confusing the limitations 
issue, the statute contains no 
provision for retroactive 
application and none is likely to be 
implied by the courts. 

In his article Professor Probert 
makes clear that the new act is again 
balancing the interests of both the 
patient and doctor. 
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Florida Installment Land 
Contracts: A Time for Reform 


A common means of real estate 
financing in Florida is the 
installment land contract, a device 
enabling the parties to avoid 
third party mortgage financing. 
The vendor retains title and by- 
passes costly foreclosure proceed- 
ings through contract provisions for 
forfeiture of the property and all 
installments paid in the event of 
purchaser default. Such a device is 
clearly subject to abuse, as where a 
purchaser has paid a large portion 
of the purchase price prior to 
default. A student commentary in 
Volume 28:1, Florida Installment 
Land Contracts: a Time _ for 
Reform, examines the struggle that 
Florida courts have had in this area 
by closely analyzing the prevailing 
and often confusing law and 
suggests that legislative and judicial 
reform is needed to provide a 
rational system of adjusting the 
parties’ rights in a default situation. 


The general Florida rule is that a 
defaulting purchaser not only loses 
his equitable interest in.the land but 
is also denied restitution in 
accordance with the installment 
contract. However, courts have 
tended to limit the no-recovery rule 
to situations where only a small 
portion of the installments have 
been paid or where the purchaser 
has totally abandoned or totally 
breached the agreement by willful 
delay in tendering performance. 
Even these limitations to the 
general rule have led to 
unconscionable results and 
confusion as to the rights and duties 
of the parties. As a result, Florida 
courts, in attempting to harmonize 
the conflicting principles of unjust 
enrichment and certainty of 
contract, have carved out a 
nebulous array of exceptions to the 
no-recovery rule. 


The note examines in detail the 
theories that courts have applied to 
installment land contracts to grant 
relief to the defaulting purchaser. 
Analyzing these theories in light of 
recent case developments, notably 
Sawyer wv. Marco Island 
Development Corp., the student 
author concludes that the waiver 
theory and the recission or 
abandonment theories do _ not 
provide a rational adjustment of the 
rights of the parties in a defayJt 
situation. While the author favors 
the mortgage theory, which treats a 


VOLUME 50, NUMBER 8, OCTOBER 1976 


purchaser’s equitable interest in an 
installment land contract as 
analogous to a mortgagor’s equity 
of redemption, courts have applied 
it only in sharply defined 
circumstances limiting its 
usefulness as a basis of anlysis in a 
default situation. 

The commentary concludes by 
suggesting guidelines for legislative 
reform. 

Other articles in the latest issues 
of the University of Florida Law 
Review include: notes — One 
student author examines the 
rapid development of damages 
under Rule 10B-5 of the 1934 
Securities Exchange Act, and 
another looks at alternative 
programs for vocational rehabilita- 
tion for employees injured at work; 
commentaries — Florida 
retirement homes, consumer credit 
and the procedural due process to 


be afforded the debtor, the 
conditional liability rule for a tort 
committed against an unborn child, 
and misprision of a felony are the 
topics analyzed; finally, comments 
— The following cases are carefully 
dissected: United Housing 
Foundation, Inc. v. Foreman, 95 S. 
Ct. 2051 (1975); Alyeska Pipeline 
Serv. Co. wv. The Wilderness 
Society, 95 S. Ct. 1612 (1975); 
Oregon v. Hass, 95 S. Ct. 1215 
(1975); United States v. Maine, 95S. 
Ct. 1155 (1975); Gerstein v. Pugh, 95 
S. Ct. 854 (1975); Taylor v. 
Louisiana, 95 S. Ct. 692 (1975); 
William duPont, Jr., 63 T.C. 746 
(1975); Bailey v. State of Florida, 
319 So. 2d 22 (Fla. 1975); Schein v. 
Chasen, 313 So. 2d 739 (Fla. 1975); 
State v. Ecker, 311 So. 2d 104 (Fla. 
1975); Wernle v. Bellemead 
Development Corp., 308 So. 2d 97 
(Fla. 1975). oO 
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The New Chapter IX of the Bankruptcy Act (H.R. 10624) 


By Albert |. Gordon 


4 property within the district cannot be 
o sbury Park, ( ». ): proceeding for the benefit of the debtor.... (3) Such negotiation is 
The principal asset of a municipality is its The 94th Congress, on April 8, impracticable; or 
taxing power and that, unlike an asset of a 1976, adopted H. R. 10624, which (4) It has a reasonable fear that a 


constitutes a complete revision of creditor may attempt to obtain a 
security is therefore merely a draft on the rere hy of the Bankruptcy Act. preference. 
good faith of a municipality in exercising its (11 U.S.C. 401 et seq.) This new Section 85(e) is comparable to 
taxing power. The notion that a city has statute provides what is hoped to be Becknestey Rules 10008 and 31-44 
unlimited taxing power is, of course, an -_ a workable device for the voluntary iat sas 
illusion. A city cannot be taken over and ‘att : and the filing of the petition 
Ae reorganization and adjustment of 
operated for the benefit of its creditors, nor the of automatically stays the commence- 
can its creditors take over the taxing power. bdivisi y li P ment or continuation of any judicial 
Indeed, so far as the Federal Constitution is subdivision or public agency or or other proceeding that seeks to 
concerned, the taxing power of a instrumentality if it is insolvent or f 7 inst th titi 
municipality is not even within its own unable to meet its debts as they Se er Ne eee 
control - it is wholly subordinate to the mature.” What rompted _ this its property, its officers or its 
unrestrained power of the state over political f h ee th inhabitants, or any  setoff or 
subdivision of its own creation. “A municipal statute was the requirement in the counterclaim relating to any 
corporation...is representative not only of old” Chapter IX that municipali- 


contract, debt or obligation of the 
the state, but is a portion of its governmental ties must obtain the consent of 51% petitioner. This gives the petitioner 
a breather with time to negotiate 
and develop a plan of arrangement 
with its creditors. 


power.... The state may withdraw these local of the number and dollar amount of 
powers of government at pleasure, and may, 


through its legislature or other appointed creditors prior to the filing of the 
channels, govern the local territory as it petition for an arrangement. 
governs the state at large. It may enlarge or Because the identity of many 


contract its powers or destroy its existence.” ; 
United States v. Baltimore & O.R. Co., 17 creditors who held bearer bonds 


Wall (US) 322, 329, 21 L.ed.597, 600. And see was undeterminable, relief under 
Hunter v. Pittsburgh, 207 US 161, 52 the old statute was practically 
L.ed.151, 28 $.Ct.40. unavailable. 


In effect, therefore, the practical value of Petition Under Chapter IX 
an unsecured claim against the city is 


CORPORATION, 


inseparable from reliance upon the : Any public agency, instrumental- 
effectiveness of the city’s taxing power.... ity or political subdivision of a state 
may file a petition if it has been 


In Newhouse v.CorcoranIrrigation generally authorized to file such 
District, 114 F.2d 690(CCA 9 1940), petition by the legislature or by a 
the Court of Appeals said at page governmental law officer or by the 
690: empowered by state law to confer 
.-The bankruptcy of a public entity, this authority. The petitioner need 
however, is very different from that of a not be insolvent; it is sufficient if it is 
private person or concern. The operative ; 

assets of an irrigation district and the value of unable to meet its debts as they 
the land of the district, of course, have their mature. Petitioner is not eligible for 
evidentiary value as to the amount of money relief unless: 


the district can reasonably raise to meet its (1) It has successfully negotiated 
a plan of adjustment of its debts 
with creditors holding at least a 


BUSINESS 


— Pa ooo ip has an —_ majority in amount of the claims of Section 85 of the Act sets forth the 
Michigan pe, TD. each class which are claims affected requirements of the petition. 
Harvard Law School (1950). He is chairman _ by that plan; Pursuant thereto, the petitioner 
of the Committee on Bankruptcy of The (2) It has negotiated in good faith must give notice by mail through 


Florida Bar and has lectured on bankruptcy, _ with its creditors and has failed to | publication of the commencement 
mechanic’s liens and the Uniform 


Commercial Code. Gordon writes this obtain, with respect to a plan of of th = 2 roceeding to the state in 
column on behalf of the Corporation, ~adjustment of its debts, the which the petitioner is located, the 
Banking and Business Law Section, JulesS. | agreement of creditors holding at Securities and Exchange 
Cohen, Chairman; Michael A. Berke, editor. least a majority in amount of the Commission, and creditors. Each 
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ice Frankfurter said in indebtedness....But such assets and such aims of each which are 

é 


CORPORATION BANKING 
AND BUSINESS LAW 


party in interest may file an answer 
contesting the filing of the petition 
within 15 days after the publication 
of the notice to the creditors. The 
court, after a hearing, can dismiss 
the proceeding if it finds that the 
petition was not filed in good faith 
or does not meet the provisions of 
the new Chapter IX. 


The Court 


After the filing of the petition, the 
chief district judge in the district in 
which the petition is filed shall 
immediately notify the chief judge 
of the circuit court of appeals of the 
circuit in which the district court is 
located, who shall designate a 
district judge to conduct the 
proceedings under this chapter. 


Powers of Petitioner 


Under Section 82 of the amended 
statute, after the filing of a petition, 
the court may: 


(1) Permit the petitioner to reject 
executory contracts and unexpired 
leases. There is ample authority that 
the court must closely scrutinize the 
obligation or rejection of such 
contracts, especially collective 
bargaining agreements. Brother- 
hood of Railway, Airline and 
Steamship Clerks, et al; v. REA 
Express, Inc., 523 F.2d 164 (2d Cir. 
1975); Shopmen’s Local Union No. 
455, et al; and NLBB v. Kevin Steel 
Products, Inc., 519 F.2d 698 (2d Cir. 
1975). The burden is on the 
petitioner to convince the court that 
the contracts are burdensome and 
that they must be relieved of the 
onerous consequences of such 


contracts. 


(2) Issue certificates of 
indebtedness upon terms and 
conditions and with such security 
and priority in payment over 
existing obligations and other 
expenses of administration as are 
equitable. 


(3) Section 85(g) of the new Act 
permits the petitioner to set aside 
voidable preferences at a time 
when the debtor was insolvent. 


(4) Section 85(h) of the amended 
Act permits the petitioner to 
recover fraudulent conveyances. If 
the petitioner is unwilling to use 
these powers, a creditor may apply 
to the court for the appointment of 
a special trustee for this very 
purpose. Section 85(h). 


The amended Act has a provision 
which is unique in the bankruptcy 
statutes. Under Section 84(f), a 
provision in any contract or lease 
that terminates or modifies or 
permits a party other than the 
petitioner to terminate or modify 
the contract or lease because of the 
insolvency of the petitioner or the 
commencement of the proceeding 
under Chapter IX is unenforceable 
if prior defaults are cured and 
adequate assurance of future 
performance is provided. 

When the petitioner rejects a 
lease, the remedy of the landlord is 
limited as in straight bankruptcy to 
a maximum of one year’s rent from 
the date of the surrender of the 
premises to him or the date of his re- 
entry, whichever is earlier. 
(Compare with the landlord’s 
maximum claim of damages in a 
Chapter X and a Chapter XI, where 
he may claim up to three years’ rent 
as damages. ) 


The Plan 


A petitioner must file a plan for 
the “adiustment of its debts,” either 
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when filing the petition for relief or 
within the time prescribed by the 
court. Such plan may include 
provisions modifying or altering the 
rights of creditors generally or any 
class of them, secured or unsecured, 
either through the issuance of new 
securities of any character, or 
otherwise, and may contain such 
other provisions and agreements 
not inconsistent with the provisions 
of Chapter IX, upon which the 
parties may agree. 

To be confirmed, the plan must 
be accepted in writing by creditors 
holding two-thirds in dollar amount 
and being over 50% in number of 
each class of creditors who are 
materially and adversely affected 
by the plan. (The two-third 
requirement is based only on 
creditors voting to accept or reject 
the plan.) 


Section 88(b) requires the court 
to fix the division of creditors into 
classes of substantially similar terms 
and rights. 


Section 92(d) incorporates the so- 
called “cram-down” provisions of 
Chapters X and XII, calling for the 
satisfaction of claims of creditors or 
classes of creditors who do not 
consent to the plan. If a class of 
creditors of a creditor is not 
affected by the plan, or if adequate 
provisions are made for the 
protection of the interests, claims, 
or liens of a creditor or class of 
creditors, then the acceptance of 
the plan by the creditor or the class 
is not necessary. 


Confirmation 


Section 94(a) requires that the 
court must hold a hearing on 
confirmation of the plan once a 
creditor has had an opportunity to 
accept it. Pursuant to Section 93, 
objections to confirmation may be 
filed by the Securities and 
Exchange Commission, or by a 
creditor, or by a “special tax payer” 
affected by the plan. The 
definitional section of Chapter IX, 
Section 81, defines “a special tax 
payer” as a record owner or holder 
of title, legal or equitable, to real 
estate against which has been levied 
a special assessment or special tax 
proceeds of which are the sole 
source of payment of obligations 
issued by the petitioner to defray 
the cost of local improvements. A 
“special tax payer affected by the 
plan” means a special tax payer 
with respect to whose real estate the 
plan proposes to increase the 
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proportion of special assessments 
or special taxes assessed against that 
real estate. Section 94 requires the 
court to hold a hearing on the 
confirmation of the plan and on any 
objections thereto. The court may, 
for cause shown, permit a labor 
union or employees’ association 
that represents employees of the 
petitioner to be heard on the 
economic soundness of the plan 
affecting the interest of the 
representative employees. 

Section 94(b) prescribes the 
conditions for confirmation. The 
court shall confirm the plan if: 

(1) The plan is fair and equitable 
and feasible and does not 
discriminate unfairly in favor of any 
creditor or class of creditors; 

(2) The plan complies with the 
provisions of this chapter; 

(3) The plan has been accepted as 
required by Section 92; 

(4) All amounts to be paid by the 
petitioner or by any person, not 
including other governmental 
entities, for services and expenses in 
the case or incident to the plan have 
been fully disclosed and are 
reasonable; 

(5) The offer of the plan and its 
acceptances are in good faith; and 

(6) The petitioner is not 
prohibited by law from taking any 
action necessary to be taken by it to 
carry out the plan. 

Although deleted from the Act 
itself, the Congressional 
Conference Report notes that: 


The Senate balance budget requirement will 
be affected and must be considered by the 
court as part of the court’s determination that 
the plan is fair and equitable and feasible. 


Section 95 prescribes the effect of 
confirmation. The plan is binding 
on the petitioner and on any 
creditor who had timely notice or 
actual knowledge of the petition or 
plan, whether or not his claim has 
been allowed under Section 88, and 
whether or not such creditor has 
accepted the plan. The confirma- 
tion of the plan discharges the 
petitioner from all claims against it 
provided in the plan as of the time 
when: 

(a) The plan has been confirmed; 

(b) The petitioner has deposited 
the money, securities or other 
consideration to be distributed 
under the plan with a disbursing 
agent appointed by the court; and 

(c) The court has determined that 
“any security so deposited will 
constitute upon distribution a valid 
legal obligation of the petitioner; 


VOLUME 50, NUMBER 8, OCTOBER 1976 


and that any provision made to pay 
or secure payment of such 
obligation is valid.” 

Section 96 provides for 
postconfirmation matters. The 
petitioner must comply with the 
terms of the plan and must take 
action to execute them pursuant 
thereto, and distribution is to be 
made in accordance with the terms 
of the plan to those creditors whose 
claims have been allowed and to 
security holders of record as of the 
date of the order confirming the 
plan whose claims have not been 
disallowed. If, under the plan, 
securities must be deposited or 
surrendered, this action by 
creditors must be taken within five 
years of the entry of the 
confirmation order. Persons who 
do not comply within that time 
period are barred from participa- 
tion. 


Priorities 


There are three classes of 
priorities which must be paid in full 
in advance of any distribution to 
creditors, and in the following 
order: 


(1) Costs and expenses of 
administration incurred subsequent 
to the filing of the petition; 


(2) Liquidated debts owed for 
services and materials actually 
provided within three months of 
the date of the filing of the petition 
(No comparable provision exists in 
Chapters X or XI. Since suppliers 
might in self-protection refuse to 
deal with a municipality, thereby 
precipitating a filing, this provision 
is essential to the continued 
functioning and operation of the 
municipality. Municipal trade 
obligations are generally paid at a 
slow pace and suppliers who are not 


paid immediately should not be 
penalized in the event the 
municipality files a petition within 
three months); and 

(3) Debts owing to any person or 
entity entitled by the laws of the 
United States to priority. 


Evidence and Notice 
Section 96(f) provides: 


A certified copy of any order or decree 
entered by the court...shall be evidence of 
the jurisdiction of the court, the regularity of 
the proceedings, and the fact that the order 
was made. A certified copy of an order 
providing for the transfer of any property 
dealt with by the plan shall be evidence of 
the transfer of title accordingly, and, if 
recorded as conveyances are recorded, shall 
impart the same notice that a deed, if 
recorded, would impart. 


This section should be of particular 
import to title examiners. 


The primary purpose of Chapter 
IX is the preservation of the 
municipality. (If the plan is not 
accepted, if the plan is not 
confirmed, if the petitioner defaults 
in any of the terms of the plan, or if 
the plan terminates by reason of the 
happening of a condition specified 
therein, the court may dismiss the 
case at the hearing on notice. 
[Where the confirmation is refused, 
dismissal is mandatory.] 
Bankruptcy is not possible because 
of Section 4 of the Bankruptcy Act, 
which excludes a municipality from 


being adjudged bankrupt.) 


In view of the economic state of 
many cities and municipalities in 
this country, familiarity with the 
new Chapter IX of the Bankruptcy 
Act will be essential for attorneys 
representing private investors, trust 
companies, labor unions and 
municipalities in particular. oO 
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tection for you and your employees. 


Poe &Associates, Inc. 
813-228-7361, Tampa/305-896-7231, Orlando 
813-488-6738, Venice/305-751-9765, Miami 
813-426-5001, North Port/305-491- 1080, Ft. Lauderdale 
Administrators for The Florida Bar insurance plans 


Poe and Associates, Inc. 
P.O. Box 1348 
Tampa, FL 33601 


I'd like details on the following insurance plans of The Florida Bar: 
Major Medical Expense Lawyer’s Liability _) Disability Income 


Life Insurance Package _) Accidental Death and 
IRA Hospital Indemnity Dismemberment 


Group Life Workmen's Compensation 


Name Address 


City State Zip 
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By Richard S. Lehman 


Federal Estate Taxation of Nonresident Aliens 


Florida is the focal point of 
increasing interest for South and 
Central American citizens, both asa 
vacation resort and investment 
center.! This has resulted in new 
interest in all aspects of federal 
taxation of nonresident aliens. This 
article is intended to serve as a 
review of the basic concepts of the 
federal estate taxation of 
‘nonresident aliens. The review 
essentially will be devoted to the 
basic statutory scheme governing 
the estate taxation of nonresident 
aliens. However, the reader should 
be aware that the general concepts 
covered by this article may be 
overridden in the following 
circumstances: 


(1) The statutory provisions are 
ignored to the extent they conflict 
with a treaty made applicable 
because of the nonresident alien 
decedent’s country of citizenship. 

(2) The nonresident alien estate 
tax provisions which are generally 


Richard S. Lehman is a graduate of 
Georgetown Law Center and received his 
LL.M. (in Taxation) from New York 
University School of Law. He is a practicing 
attorney in Miami. 

All opinions expressed in this article are 
those of the author and do not necessarily 
reflect the opinions of the Tax Section. Mr. 
Lehman wrote Tax Law Notes on behalf of 
the Tax Section, Albert C. O'Neill, Jr., 
chairman; and Bruce H. Bokor, editor. 
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more favorable than the estate tax 
provisions applicable to United 
States citizens and residents will not 
apply to a nonresident alien who 
within ten years prior to his death 
lost United States citizenship in 
order to avoid United States 
income, estate, or gift taxes.? 

(3) The generally more favorable 
nonresident alien estate tax 
consequences will not apply to a 
nonresident alien if the country of 
which he is a citizen imposes 
discriminatory death taxes on 
citizens of the United States 
resident in that country.’ 

The Foreign Investors Tax Act of 
1966 is responsible for the present 
statutory scheme governing the 
federal estate taxation of 
nonresident aliens. That Act 
introduced Sections 2101 through 
2108 into the Internal Revenue 
Code of 1954.4 

Before considering the basic 
provisions of the Act, one must 
answer the threshold question of 
whether an alien is a resident or 
nonresident for purposes of the 
federal estate tax. 

The gross estate of a resident 
alien, like that of a United States 
citizen, embraces assets wherever 
located and is subject to the same 
treatment for estate tax purposes as 
a United States citizen’s estate.5 The 
gross estate of the nonresident alien, 
however, includes only property 
interests with a situs in the United 
States and is subject to both a 
different set of rules governing 
estate tax deductions’ and estate tax 
rates.§ 

A nonresident alien decedent, for 
estate tax purposes, is a decedent 
who, at the time of his death, is not 
domiciled within the United 
States.? Domicile is established by 
living in a certain place for even a 
Brief period of time with no definite 
present intention of later removing 
therefrom.!° 


Residency for federal estate tax 
purposes is a much more 
permanent concept than residency 
for federal income tax purposes. An 
alien who is a resident for federal 
estate tax purposes must be 
domiciled in the United States, but, 
residency for federal income tax 
purposes requires only that one be 
more than a mere transient or 
sojourner in the United States.!! It 
will not be uncommon for an alien 
individual to be subject to federal 


TAX LAW 


income tax as a resident and subject 
to federal estate tax as a 
nonresident.!2 For example, the 
Internal Revenue Service has ruled 
that a one year’s presence in the 
United States by an alien raises a 
presumption of residency for 
income tax purposes!’ even though 
the Service has accepted a court 
decision which held that an alien 
who had lived in the United States 
in excess of five years was a 
nonresident alien for federal estate 
tax purposes.!4 

Once it is determined that a 
decedent is a nonresident alien for 
purposes of the federal estate tax, 
his net estate tax is determined by a 
four-step procedure!’ which will be 
considered in the remainder of this 
article. That four-step procedure is 
as follows: 

(1) Ascertain the total value of the 
decedent’s gross estate. 

(2) Ascertain the total value of the 
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taxable estate by subtracting from 
the gross estate the authorized 
exemptions and deductions. 

(3) Apply the estate tax rates 
applicable to nonresident aliens to 
the taxable estate to determine the 
gross estafe tax. 

(4) Subtract from the gross estate 
tax the authorized credits against 
the tax. 


The Nonresident Alien’s Gross 
Estate 

A nonresident alien’s gross estate 
for federal estate tax purposes is 
that part of his gross estate 
(determined as if he were a United 
States citizen) which at the time of 
his death is situated in the United 
States. As a practical matter this 
definition can be broken down into 
two basic parts. 

First, the gross estate must 
include property situated in the 
United States at the date of 
decedent's death if the decedent 
had an interest in such at his death,!” 
including an annuity interest to 
which another is entitled to benefits 
after his death'* and a general 
power of appointment over such 
property.'® Should the decedent die 
possessing an interest in United 
States-situated property which he 
held jointly with another who had 
survivorship rights, his estate would 
include such interest minus the 
value attributable to consideration 
in money or moneys worth 
furnished by the joint property 
holder.?° 

Second, the gross estate must 
include property which was 
situated in the United States either 
at the date of transfer or the date of 
decedent's death if the property 
was transferred during the 
decedent’s lifetime in any of the 
following types of gratuitous 
transfers: (1) lifetime transfer in 
contemplation of death;?! (2) 
lifetime transfer in which the 
decedent retained for his life or 
another prescribed period, income 
or related interests;22 (3) lifetime 
transfer in such a way as to take 
effect only after the decedent's 
death or in which he has retained a 
prescribed reversionary interest;23 
(4) lifetime transfer which is subject 
to change by him alone or with 
another at death.™ 
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It is evident from the foregoing 
that the elementary question which 
must be asked for purposes of 
determining a nonresident alien's 
gross estate is whether an item of 
property is considered situated in 
the United States for estate tax 
purposes? 

Code Sections 2104 and 2105 
have been designed to provide 
guidance for answering this 
elementary question. Basically, 
these Code sections and _ the 
Treasury Regulations thereunder 
provide specific rules for 
determining the situs of specific 
types of property. The situs of those 
types of property not dealt with 
specifically is determined by the 
application of general principles of 
law. 

Specifically, the following 
properties are considered to be 
situated within the United States for 
federal estate tax purposes: 


(1) Real property located in the 
United States.%6 

(2) Tangible personal property 
located in the United States?’ so 
long as it is here with some degree 
of permanency” and is not a work 
of art loaned for public exhibition 
purposes.”9 

(3) Shares of stock issued by a 
corporation created or organized in 
the United States irrespective of the 
location of the certificates. 

(4) Debt obligations, (not 
including United States currency) 
the primary obligor of which is a 
United States citizen or resident; a 
United States partnership; a United 
States corporation; a United States 
trust or estate; the United States; a 
state of any political subdivision 
thereof or any agency or 
instrumentality of any such 
government.*! 

(5) Bank deposits with a branch 
in the United States of a foreign 
corporation if that branch is 
engaged in a commercial banking 
business.*2 

Specifically, the following 
properties are considered to be 
situated without the United States 
for federal estate tax purposes: 

(1) Real property located outside 
the United States.*3 

(2) Tangible personal property 
located outside the United States.*4 

(3) Shares of stock issued by a 
corporation (foreign corporation) 
not created or organized in the 
United States, irrespective of the 
location of the certificates.35 

(4) Amounts receivable as 


insurance on the life of the 
nonresident alien decedent.** 

(5) Amounts deposited in the 
United States in either a United 
States bank; savings institution or 
similar association; or held by an 
insurance company under an 
agreement to pay interest thereon 
so long as the deposit is not 
effectively connected with a 
United States trade or business.*7 

(6) Amounts deposited with a 
branch outside the United States of 
a United States domestic 
corporation or partnership engaged 
in the commercial banking 
business.*8 

(7) Debt obligations, the primary 
obligor or which is neither a United 
States citizen or resident; a United 
States partnership; a United States 
corporation; a United States trust or 
estate; the United States; a state or 
any political subdivision thereof or 
any agency or instrumentality of 
any such government.*® 

This article is not intended to 
fulfill any estate planning function; 
however, before leaving the subject 
of what constitutes a nonresident 
alien’s gross estate, a note of caution 
should be given to the concept 
advanced by a number of noted 
commentators that a foreign 
corporation may be used as a 
holding company for many United 
States situs assets and thereby 
isolate the nonresident alien’s estate 
from federal estate taxation on such 
assets.4° While a pre-Foreign 
Investor’s Tax Act of 1966 general 
counsel’s memorandum did indeed 
sanction such a device,*! care must 
be taken that the entity which is 
used as a foreign holding company 
is an entity that will be recognized 
as a separate and distinct entity 
from the nonresident alien 
decedent for federal estate tax 
purposes. * 


Authorized Exemptions and 
Deductions From the Non- 
resident Aliens Gross Estate 


A nonresident alien’s taxable 
estate is determined by deducting 
from his gross estate certain 
deductions and exemptions.“ A 
statutory exemption of $30,000 is 
provided.‘ There is no marital 
deduction allowed the estate of a 
nonresident alien. A_ charitable 
deduction is allowed, but only for 
transfers to corporations and 
associations created or organized in 
the United States for use within the 
United States.46 A deduction is 
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allowed for funeral and 
administration expenses, claims 
and charges against the estate and 
casualty losses incurred during the 
settlement of the estate. However, 
these deductions, unlike the similar 
deductions which are allowed 
United States citizens and residents 
under Code Sections 2053 and 2054, 
are subject to a limitation. Since a 
nonresident alien’s entire gross 
estate is not subject to United States 
estate tax and only his gross estate 
situated in the United States is 
subject to the tax, only a 
proportionate amount of the 
expenses and losses of the entire 
estate are allowed as a deduction. 
That proportionate amount is 
expressed as follows:*7 


Deduction allowed = 


Value of estate within United States 
Value of entire gross estate 


x §§ 2053 and 2054 deductions 


Furthermore, this proportionate 
deduction will not be allowed 
unless the value of the decedent's 
entire gross estate is disclosed in the 
estate tax return.** This limitation 
can be extremely unfair if a large 
part of the decedent’s gross estate is 
located outside of the United States 
and property located within the 
United States is subject to a large 
mortgage. The full value of the 
United States situs property will be 
includible in the nonresident alien’s 
gross estate, while the limitation 
will cause only a small percentage 
of the mortgage to be allowed as an 
estate tax deduction. A pre-Foreign 
Investors Tax Act of 1966 Tax 
Court case offers a suggestion for 
proper estate tax planning to avoid 
this inequity. If the mortgage debt 
can be collected only from the 
property mortgaged to secure the 
debt and not from the nonresident 
alien decedent’s estate generally, 
only the equity of redemption will 
be included in the gross estate, and 
the limitation on the deduction for a 
debt of the estate will be avoided.*® 


Tax Rates Applicable to the 
Nonresident Aliens Taxable 
Estate 


Once a nonresident alien’s net 
taxable estate is determined by 
subtracting the allowable 
exemptions and deductions from 
the gross estate, that taxable estate 
is subject to the following tax 
rates:5° 
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Taxable Estate (in Dollars) 
0 - 100,000 
100,000-500,000 
500,000-1,000,000 
1,000,000-2,000,000 

over 2,000,000 


5% of the taxable estate 

$5,000 plus 10% of the excess over $100,000 
$45,000 plus 15% of the excess over $500,000 
$120,000 plus 20% of the excess over $1,000,000 
$320,000 plus 25% of the excess over $2,000,000 


Tax Due 


Calculation of Net Tax Due 


In order to determine the next tax 
due, the taxable estate is subjected 
to the above estate tax rates, and 
from that amount there is 
subtracted estate tax credits 
attributable to amounts paid for 
state death taxes, gift taxes and 
federal estate taxes paid on prior 
transfers. In certain instances, these 
credits are subject to limitations 
which have the same effect as the 
limitations applied to deductions 
allowable to the nonresident alien. 
In other words, since something less 
than the nonresident alien’s entire 
gross estate has been included for 
federal estate tax purposes, the 
available credits are allocably 
reduced.*! 


Conclusion 


While this article is not an 
exhaustive attempt to analyze the 
federal estate tax law concerning 
nonresident aliens, it is designed to 
educate the practitioner so that he 
can be familiar with the problem in 
this area. In addition, the article is 
intended to establish that it is 
imperative that the practitioner 
research the statutes applicable to 
his nonresident alien-client’s case. 
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Whether you're in court or preparing a 
case for court—you just don’t have the 
time to search through digests, reports, 
textbooks, or encyclopedias for questions 
of law and procedure. 


Trial Handbook 
for Florida Lawyers 


By William M. Hicks 


A compact, one-volume reference of the 
principles of trial law—from the calling 
of a case to the entry of a judgement. 


The right answers that can critically 
effect the outcome of your case must be 
available immediately. 


You can't take your library to court... 
but you can take 


Hardbound, 479 pp; ©1970; Libr. of Cong. 
#74-121653; kept current by annual pocket-part 
supplementation (Supplement cost was $6.50 in 1974 
and $7.50 in 1975) and new or revised editions or 
volumes as required. No charge for upkeep material 
issued within 6 months of purchase. No charge for 
current supplement. 


What does this eminently useful 

trial guide bring you? 

® each principle of law precisely stated 
and carefully supported by citations to 
the most recent Florida cases and 

statutes 


@ the relevant principles 
of Federal law sup- 
ported by the highest 
Federal case 
authorities 

title of each case cited, 
with official and un- 
official citation and 
complete later case 
history 

fast-access indexing to 
bring you to exactly the 
information you need 
in moments 


convenient size— 
designed to fit easily 
into a briefcase, 

TRIAL HANDBOOK 

is high, wide, and flat 
with large and legible 
type 

TRIAL HANDBOOK is the 
only text of its type for 
Florida bench and bar to 
provide instant answers 
to...grounds for exclu- 
sion of a juror, credibility 
of a witness, admissibility of 
particular evidence, and more. 
Time and time again, this fine work will 
prove to be a thorough guideline for 
actual trial procedures in Florida. 


ode 


USE AND EXAMINE FREE 
FOR 30 DAYS! 


To: The Lawyers Co-operative 
Publishing Company 
Rochester, New York 14603 


Send TRIAL HANDBOOK FOR FLORIDA 


But that’s only the beginning. You'll find 
TRIAL HANDBOOK a valuable aid in 
motion briefs and pre-trial preparations. 
It will help you locate the in-depth material 
you need through its extensive references 
to the American Jurisprudence family, 
the American Law Reports series, Florida 
Jurisprudence, Gard’s Florida Evidence, 
and many other reliable reference 
materials. 

All in all, TRIAL HANDBOOK FOR 
FLORIDA LAWYERS deals extensively 
with the intricacies of Florida law by 
reflecting the practical experience of trial 
authority and author William M. Hicks. 
This up-to-date guide is abreast of the 
constantly changing considerations of 
Florida case law and court rules. And it 
will stay up-to-date through timely 
pocket-part supplementation. 

But why not find out for yourself. Use and 
examine this fine work free for 30 days— 
in your office and in court. Simply fill out 
and mail the coupon below. 


Or, you may order this book from any of 
our Florida representatives: 


Southern Florida 
Donald A. Black 


West Central Florida 
Fred E. Carr 


East Central Florida 
Frank M. Merville 


North Western Florida 
Harold C. Miller 


Southeastern Florida 


(305) 443-6847 
(813) 867-6901 


(305) 896-2340 


(904) 455-1072 


John F. Petty (305) 844-9092 
Northern Florida 
Woolsey E. Serven (904) 269-1999 


South Western Florida 
Victor S. Warminger 


(813) 958-6624 


Method of Payment 
O Payment enclosed 
0 Bill me later 


LAWYERS for 30 days free examination Name 


Firm 
with option to return if not completely 
Satisfied. If | retain the book (Price $35.00 Address Telephone 
plus tax) enter my subscription to examine 
upkeep material (supplements and when City State Zip 


necessary, new or revised editions) which may 
also be returned within 30‘days without 


obligation. Naturally, | may cancel this service {your signature please) (M 76211) 


at any time. 


(your account number will help speed your order) 
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Summary of Opinions on Judicial Conduct 


Inquiry: As a practicing lawyer 
with a firm I handled a large 
number of probate cases and other 
cases which were “on-going” and 
which were of sucha nature that the 
fees were either fixed by the court 
or subject to approval by the court. 
Some of those cases are yet pending 
and I have been requested by the 
firm of which I was formerly a 
member to submit a list of services 
rendered and time devoted 
incident to a particular case. 

I note that Canon 2 (Commen- 
tary) prohibits a judge from being a 
character witness. I have carefully 
examined the Code and can find no 
direct prohibition against 
furnishing the information above 
mentioned in affidavit form. 
However I would like the 
committee’s opinion. The specific 
question is: May a judge, formerly 
having been a practicing lawyer, 
give an affidavit relative to matters 
exclusively within his knowledge 
pertaining the case, proceedings or 
matters relative to cases in which he 
was involved as a lawyer, which 
cases are yet pending; or must he 
decline unless subpoenaed for 
deposition or to appear in court? 


Response: A majority of the 
committee, with one member 
dissenting, is of the opinion that the 
furnishing of an affidavit under the 
specific circumstances indicated is 
not prohibited by a provision of the 
Canons of Judicial Responsibility. 
In particular Canon 2B to which 
you refer and about which you are 
concerned relates specifically to the 
circumstance of a judge testifying 
“voluntarily as a character witness.” 
The committee was of the view that 
this provision was not applicable to 
the specific fact circumstances 
outlined in your inquiry. 

The dissenting member was of 
the opinion that you should decline 
to submit a list of services and time 
devoted unless subpoenaed for 
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deposition or appearance in court. 


Inquiry: Iam presently serving 
as municipal judge for the City of 
Pinellas Park. I am considering 
running for the State House of 
Representatives in a district other 
than where my court presides. In 
reviewing the “resign to run” 
statute, I wrote to the Secretary of 
State and got his opinion as to 
whether or not I would have to 
resign. The opinion indicated that I 
must resign to run and my 
resignation should be made 
effective on the November election 
day. 

I then checked the Judicial 
Canon of Ethics. Canon 7 is 
somewhat ambiguous as to whether 
or not a municipal judge, which is a 
part-time judgeship, is required to 
resign on the day he announces as 
are other judicial offices. 

I have reviewed this with a 
member of the Judicial Ethics 
Committee and it is his opinion that 
I should resign on the day I 
announce, but to be on the safe side, 
an opinion from your committee 
would be advisable. 

I would appreciate an opinion 
from your committee in order to 
comply with the “resign to run” 
statute. I must file my resignation 
with the Secretary of State ten days 
prior to the first day of filing which 
would mean filing on or about June 
26, 1976. 


Response: The nature of your 
inquiry was such as to necessitate a 
determination of whether the 
matter was properly within this 
Committee’s jurisdiction. Upon 
due consideration a majority of the 
Committee was of the opinion that 
the inquiry is within its jurisdiction 
and more specifically within the 
terms and provisions of Canon7(3), 
Code of Judicial Conduct. 

The introductory paragraph to 
the section entitled “Compliance 
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with the Code of Judicial Conduct” 
states: 


Anyone, whether or not a lawyer, who is an 
officer of a judicial system performing 
judicial functions, including an officer such 
as a referee in bankruptcy, special master, 
court commissioner, or magistrate, is a judge 
for the purpose of this Code. All judges 
should comply with this Code except as 
provided below. 


The section contains several 
exceptions applicable to a “part- 
time judge, judge protem, and 
retired judge” which exceptions 
deal primarily with the extrajudicial 
activities of and financial reporting 
by those aforementioned classes of 
judges (Canons 5 and 6). Canon 7, 
relating to the political activities of 
judges, is not listed as one of the 
exceptions that need not be 
complied with by the afore- 
mentioned category of judges. 

Canon 7A(3) specifically 

provides as follows: 
A judge should resign his office when he 
becomes a candidate either in a party 
primary or in a general election for a 
nonjudicial office, except that he may 
continue to hold his judicial office while 
being a candidate for election to or serving as 
a delegate in a state constitutional 
convention, if he is otherwise permitted by 
law to do so. 

Therefore it is the opinion of the 
committee that a municipal judge 
“is a judge for the purpose of this 
Code” and “should resign his office 
when he becomes a candidate ... for 
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a nonjudicial office.” 

With respect to the specific time 
when and the manner in which such 
resignation should be tendered and 
the effective date thereof, your 
attention is invited to Section 
99.012(2) and (3), F.S., which relate 
to such matters including the 
effective date of any resignation. 
The Committee has not endea- 
vored to construe the provisions of 
this statute and the comments 
herein relate solely to a construction 
of the provisions of the Code of 
Judicial Conduct applicable to your 
inquiry. Should you have any 
further question regarding the 
Election Code, you should seek 
further advice from the Attorney 
General. 


Inquiry: 
I enclose a letter requesting that I 
serve on an honorary committee to 


renamethe International 
Airport after our deceased Mayor, 


I was a close personal friend of 
the mayor and would be honored to 
serve on this committee. My 
question is whether such service 
would be a violation of the Canons 
of Judicial Ethics. 


Response: 


I now have responses from the 
majority of our committee, and 
each agrees that it is epee for 


you to serve on an honorary 
committee to rename the 
International Airport. 
Inquiry: 

Enclosed is a copy of a letter 
from parole and 


probation officer, wherein he 
requests information concerning an 
attorney with whom I have had a 
great deal of experience. This 
information is requested on behalf 
of Circuit Court Judge — 
for purposes of sentencing the 
attorney on a contempt matter. I 
have information concerning the 
attorney which I feel that Judge 

should have. Iam 
reluctant, however, to furnish this 
information. 


I cannot believe that any other 
person such as a school teacher, 


employer, doctor or lawyer can 
give information to the Parole and 
Probation Commission for 
purposes of a presentence 
investigation but that a judge may 
not do so. I cannot believe that the 
canon requires courts to proceed to 
sentence, adjudicate, or rule in 
ignorance when fellow judges have 
information which would be useful 
to the court in reaching its 
determination. I fail to see how the 
circuit court or other appellate 
courts can be improperly 
influenced by the prestige of the 
lowest tier of trial courts. 


Response: 


With one member recusing 
himself, the committee is of the 
opinion that the furnishing of 
information pursuant to a request 
by a Florida Parole and Probation 
Officer, under the auspices of a 
judicial officer is permissible, and is 
not considered as “testifying 
voluntarily as a character witness” 
within the meaning of Canon 2B, 
Code of Judicial Conduct. 


Inquiry: 
I submit herewith a copy of a 
letter received by me incident to the 
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formation of a club, the purpose of 
which is to be nonpartisan, civil, 
educational and charitable, to be 
operated exclusively to promote 
the social welfare. As stated in the 
letter the club is to be used to 
provide a public forum for the 
expression and analysis of the 
issues, personalities and affairs of 
local and state government. As I 
understand it the club does not 
anticipate engaging in politics. May 
I, as a judge, ethically become a 
member of the club? I am 
interested in having the expression 
of the committee before 


proceeding further. 


Response: 


Seven of the ten members have 
responded to your inquiry. Each 
agrees that so long as this club is not 
engaged in political activities for 
the political advantage of a person 
or party, you may under the Code 
of Judicial Conduct ethically 
become a member of the club. 
However, one member observed 
that being a member of a club with 
a motto of “politics for the sake of 
politics” would be like skating on 
thin ice. 

That is, it would require constant 
attention so as not to be placed ina 
partisan position by the club, and 
thus inadvertently violate Canon 7, 
or Section 105.071 FSA. 


Inquiry: 
—_______ is an organization which 
was established some years ago 
sponsored by the aa 
—_________County Bar Association, 
funded by federal and local money. 
It presently maintains one central 
office, staffed by several attorneys 
who represent poor people who 
qualify under the guidelines set up 
by one of the federal agencies. The 
staff attorneys appear individually 
as counsel for the poor people they 
represent and they, of course, 
appear from time to time before me 
and other judges of this circuit. 


I am and have been a member of 
the board of directors of ——___. 
My term expires in 1978. I am 
concerned about the prohibition of 
Canon V which provides that a 
judge may serve as a director of 
certain organizations subject to one 
enumerated limitation which reads: 


A judge should not serve if it is likely that the 
organization will be engaged in proceedings 
that will ordinarily come before him or will 
be regularly in adversary proceedings in any 
court. 
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Response: 


A majority of the committee has 
responsed and it is their unanimous 
opinion that it would be improper 
for you to continue to serve as a 
director of 


Inquiry: 

I know that the Code of Judicial 
Conduct prohibits a judge from 
serving as an officer or director of a 
business. I glean from the entire 
Code and this committee’s prior 
opinions that there is no prohibition 
against a judge buying real estate, 
holding real estate, selling real 
estate owned by him, or holding 
mortgages encumbering real estate. 
Assuming my conclusion to be true 
in that regard, does the Code 
prohibit a judge from being an 
officer or director of a close 
corporation in which he owns all of 
the stock, the sole activity of the 
corporation being the owning of 
real estate and mortgages 
encumbering real estate? 


Response: 

A majority of the committee, 
with one dissenting, is of the 
opinion that the Code of Judicial 
Conduct permits you to be an 


officer and/or director of a 
corporation where you personally 
own all of the stock in that 
corporation, i.e., a family business. 


Canon 5C (2) appears to be 
applicable and it provides: 


a Judge should not serve as an officer, 
director, manager, advisor or employee of 
any business. 


However, the commentary 
qualifies this subsection with regard 
to a judge engaged in a family 
business at the time this Code 
became effective. The qualification 
in part provides, 


If, however, the demands on his time and the 
possibility of conflicts of interest are not 
substantial, a person who holds judicial 
office on the date this Code becomes 
effective may; (a) continue to act as an 
officer, director or nonlegal advisor of a 
family business. 


This qualification apparently 
permits the continuance of a family 
business by a judge in office on 
September 30, 1973. 
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Attorneys’ Fees 


By Stephen Marc Slepin 


Events of the first importance 
have been precipitated by and have 
swirled about Gulfstar Yacht v. 
Strickland. 


When the Supreme Court denied 
the employer's petition for writ of 
certiorari, it favored the 
respondent-claimant’s plea by 
remanding the cause to the IRC for 


award of “a more realistic” 
appellate fee for Strickland’s 
attorney. 


Before the dust had settled, the 
IRC then entered its order of July 
30, 1976, certifying to the Supreme 
Court certain questions as to how 
such a fee should be set. 


It is interesting to conjure with 
the expressed inability of the 
commission to settle on a 
procedure for fixing appellate fees 
when it has now arrogated to itself 


the authority to fix trial fees in 
derogation of the trial judge's 
award, Somerset Construction v. 
Valdes, IRC Order 2-2989 (June 30, 
1976). However, the more 
important questions are: (1) Does 
the IRC have certification 
authority? See, Rule 4.6, Florida 
Rules of Appellate Procedure; Rule 
2.1(5)(b), Florida Rules of 
Appellate Procedure; Scholastic 
Systems, Inc. v. LeLoup, 307 So. 2d 
166 (Fla. 1974); (2) What 
procedures should the IRC employ 
in the setting of appellate fees? 


Stephen Marc Slepin, Tallahassee, writes 
this column on behalf of the Workmen’s 
Compensation Section, which he serves as 
editor. Section chairman is Bernard J. 
Zimmerman. 


In Burk Construction Corp. v. 
Terribile, IRC Order 2-2863 (Oct. 
30, 1975) the commission 
expressed a concern to take control 
of fees on appeal -- lest others do so 
in nonjudicial forum -- and 
disavowed the influence of “voices” 
clamoring here and about 
respecting fees. 


Change is in the wind. 


What is the IRC? 


It is getting harder and harder to 
hit upon a legal definition of the 
IRC, the JICs and our workmen’s 
compensation jurisprudence. And 
if the law is a predictive art, as our 
pragmatic brethren insist, 
definition isn’t likely soon to get 
much easier -- or, certainly not 
much better from the standpoint of 
those who can't conceive of 
Chapter 120, Florida Statutes, 
controlling Chapter 440. 


The two 1976 Revisors’ Bills, 
which would have erased all 440 
procedures, were not acted upon. 
But they are not buried, and they 
are not without resurrectional 
promise in light of certain Supreme 
Court decisions such as Chicken ’n 
Things v. Murray, 329 So. 2d 302 
(Fla. 1976), DLS 4-2725. See, The 
Florida Bar Journal, Vol. 50, No.6, 
June, 1976, p. 351. 


The Supreme Court noted in 
Chicken ’n Things that it was 
dealing with a case “which is 
indistinguishable from the run of 
cases decided by the Industrial 
Relations Commission,” and 
denominated the trial and appellate 
proceedings as “agency pro- 
ceedings,” thereby employing the 
language of Chapter 120, the 
Florida Administrative Procedure 
Act. 


In Chicken ’n Things, the court 
reiterated its holding in Scholastic 
Systems, Inc. v. LeLoup, 307 So. 2d 
166 (Fla. 1974), that the court’s 
review of IRC decisions is a “means 
for review and correction of 


jurisdictional or other equally 
fundamental irregularities, and is 
not the proper procedure for 
challenging findings of fact, unless 
the fact-finding process has been 
marred by a departure from the 
central procedural requirements.” 
Noting that the findings of fact “in 
the lower court are ordinarily 
conclusive,” and that in appellate 
proceedings the findings of the trial 
judge are “insulated against attack 
to a significant” extent, which binds 
the Supreme Court “unless the 
findings are equally erroneous,” the 
court then proceeded to observe 
that the Chicken ’n Things litigation 
had begun “in an administrative 
agency” and had reached the 
Supreme Court on certiorari with a 
greater presumption of correctness 
requiring reversal based on a 
showing of error more substantial 
than on a mere appeal. 


The court did not misspeak itself, 
when it referred to litigation “in an 
administrative agency,” for it 
speaks also of judges of industrial 
claims as “agency fact-finders,” 
who are like trial judges. The court 
then synonymizes “agency fact- 
finders” with “an agency’s findings 
of fact” -- thereby clearly 
predicating the application of 
Chapter 120 to a workmen's 
compensation jurisprudence 
which, in operational and 
organizational fact, is without 
agency adjudication. 


Although the Public Service 
Commission of Florida is an 
elective commission for which no 
judicial requirements are 
established by law and in which no 
Supreme Court rules of procedure 
obtain, the court in Chicken ’n 
Things proceeded to analogize the 
IRC to the Public Service 
Commission in respect of Supreme 
Court review of orders emanating 
therefrom. But this analogy in terms 
of court review is less important by 
far than the categories of thought 
which constitute the court’s 
opinion. Oo 
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By A. McArthur Irvin 


Freedom of Information Act and NLRB Hearings 


Openness in government has 
been a focal issue during the past 
decade. Citizens groups have 
demanded a right to observe the 
process of governmental decision 
making and to be afforded access to 
any documents collected by 
government agencies. Various 
states, including Florida, have 
adopted so-called “Sunshine 
Laws.” Congress has enacted the 
Freedom of Information Act of 
1966! and the Privacy Act of 1974,? 
two major Acts designed to provide 
increased access to information by 
the public. Special interest groups 
and individual citizens, taking 
advantage of this recent legislation, 
have virtually innundated federal 
agencies with requests for 
information. 

During the same time, labor 
relations practitioners have 
awakened to the fact that the 
Freedom of Information Act 
(FOIA) may be a useful tool in 
administrative agency practice. 
This article will discuss the impact 
and possible uses of FOIA in 


A. McArthur Irvin practices in Atlanta, 
Georgia. He is a native of Miamiand holds 
aB.S. degree (1961) andaJ.D. degree (1969) 
from the University of Florida. He is 
currently serving on the Labor Relations 
Law Committee of The Florida Bar and 
the Labor Law Section of the State Bar of 
Georgia. He authors the column this 
month on behalf of the Labor Relations 
Law Committee, William E. Sizemore, 
chairman; Patrick D. Coleman, editor. 


VOLUME 50, NUMBER 8, OCTOBER 1976 


dealing with the National Labor 
Relations Board. 


The FOIA Request 


The Freedom of Information Act 
of 1966, as amended in 1974, 
basically gives any person the right 
to obtain access to any document, 
file or record in the possession of 
any federal agency, unless it falls 
within one of the Act’s nine 
exemptions. Three avenues of 
disclosure are provided by the Act, 
depending upon the nature of the 
document. First, documents such as 
rules of procedure or policy 
statements must be published in the 
Federal Register. Second, final 
opinions made in adjudication of 
cases, agency interpretations, staff 
manuals and certain other policy 
statements must be indexed and 
made available to any individual on 
demand.‘ Third, a wrap-up clause 
requires that all “identifiable 
records” must be made available to 
any person on demand.5 

For the most part, federal 
agencies in the labor field have 
generally complied with disclosure 
as it relates to policy statements, 
administrative interpretations and 
staff manuals by either reprinting 
documents or providing indices for 
public perusal. But agencies have 
been less willing to disclose the 
more comprehensive “identifiable 
records” contained in investigative 
or case files. The National Labor 
Relations Board, faced with a flood 
of FOIA requests, has consistently 
taken a hard line position in refusing 
to honor requests from parties 
involved in unfair labor practice 
proceedings. As a result, the Board 
is involved in litigation with parties 
throughout the country demanding 
production of Board records. 

The initial step in obtaining 
access to Board records is to make a 
written request which reasonably 
describes the record so that it may 
be identified and located.6 A 


request must contain a specific 
statement assuming financial 
liability for charges involved in 
searching for and copying records. 
If a request for information is 
denied by a Regional Director, the 
party may appeal to the NLRB 
General Counsel in Washington, 
D.C., within 20 days. The General 
Counsel, in turn, is required to 
make a written decision with 
respect to the request for 


LABOR LAW 


information within 20 days of the 
appeal. 

During the early months of 1976 
complaints based on FOIA requests 
have been filed in district courts at 
the rate of approximately 20 each 
month. Such court actions are 
founded on the following course of 
events where there is rarely a 
factual dispute: Respondent to an 
unfair labor practice makes a 
request for information (e.g., 
affidavits taken during Board 
investigation or list of witnesses) to 
a Regional Director; request for 
information rejected and appeal 
filed with NLRB General Counsel; 
appeal denied by General Counsel; 
complaint filed in federal district 
court as provided by FOIA. 


NLRB Policy Upheld 


Although numerous federal 
district courts have ordered the 
Board to relinquish documents 
pursuant to FOIA requests, the 
NLRB’s nondisclosure policy has 


4 
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been approved by four circuit 
courts.” In Title Guarantee Co. v. 
NLRB;$ a company facing unfair 
labor practice charges requested 
copies of all written statements, 
signed or unsigned, contained in the 
Board’s case file. The Second 
Circuit reversed a district court 
decision which had held employee 
statements in a Board file were not 
exempt from disclosure require- 
ments of FOIA. The Regional 
Director and General Counsel in 
Title Guarantee relied on 
Exemptions 5, 7(A), 7(C) and 7(D) 
of FOIA in denying the request for 
information. Virtually all Board 
FOIA litigation hinges on the issue 
of whether these exemptions entitle 
the NLRB to withhold documents 
and information from requesting 
parties. Under the Act’s 
exemptions, the disclosure 
requirements of FOIA do not apply 
to matters that are: 

(5) inter-agency or intra-agency 
memorandums or letters which would ... be 
available to a party other than an agency in 
litigation with an agency. 

(7) investigatory records compiled for law 
enforcement purposes, but only to the extent 
that the production of such records would 
(A) interfere with enforcement proceedings 
... (C) constitute an unwarranted invasion of 


personal privacy, (D) disclose the identity of 
a confidential source ...° 


The court in Title Guarantee held 
Exemption 7(A) protects affidavits 
and statements produced during a 
Board investigation, and found it 
unnecessary to determine whether 
other exemptions cited by the 
Board are applicable.'® Disclosure 
of Board affidavits prior to a 
hearing would “interfere with 
enforcement proceedings” within 
the meaning of exemption 7(A) in 
two ways, said the court: first, 
respondents may be able to use 
disclosure to learn the Board’s case 
in advance and tailor defenses 
accordingly; second, employees 


will be reluctant to supply 
information and affidavits during a 
Board investigation if they are 
aware that such information will 


fall into the hands of their 
employer. The court stated that the 
“delicate relationship” existing 


between an employer and an 
employee makes an employee 
witness highly susceptible to 
intimidation if disclosure of 
statements is required. 

The Second Circuit reviewed 
cases establishing that imposition of 
discovery procedures under the 
National Labor Relations Act is a 
matter committed to the Board’s 
discretion.!! Except limited 
circumstances the Board has not 
chosen to make discovery available 
in unfair labor practice 
proceedings.'2 According to the 
court, compelling disclosure of 
Board affidavits and statements 
under FOIA would have the effect 
of issuing new, broader discovery 
rules for NLRB proceedings. The 
Second Circuit concluded that 
Congress, in legislating FOIA, did 
not intend to tamper with the 
“carefully arrived at limitations and 
procedures for discovery in unfair 
labor practice proceedings ...”!% 


Possible Uses of FOIA 


Title Guarantee and ensuing 
decisions by other circuits would 
appear to dampen FOIA as a broad 
discovery technique for unfair 
labor practice respondents. While 
the issue awaits further clarification 
by other appellate courts, including 
the Fifth Circuit, limited disclosure 
of Board affidavits may still be 
attainable in certain circumstances. 

A respondent may attempt to 
obtain statements by limiting an 
FOIA request to affidavits and 
statements from witnesses the 
General Counsel intends to use. 
When a witness has committed 
himself to testify for the General 
Counsel, it is obvious that the 
contents of the affidavit will be 
disclosed to the public. So all that is 
involved is the timing of the release 
of such documents. Moreover, 
following the testimony of a witness 


available to testify in all courts in U.S. 
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the respondent is entitled to 
examine all statements relating to 
such testimony. The district court in 
Goodfriend Western Corp. v. 
Fuchs, in ordering production of 
statements 24 hours prior to the 
scheduled Board hearing, stated: 
This decision drags no witness into the 
limelight. A future witness in a subsequent 
unrelated N.L.R.B. action may confide his 
experiences to the N.L.R.B. investigator 
with the full assurance that his statements 
will remain closed to public view until he has 
committed himself, or resigned himself, to 
testifying about them in an open hearing, 
after which testimony his affidavit is subject 
to disclosure in any event."* 
But the First Circuit in Goodfriend 
Western Corp. v. Fuchs, while 
conceding that such “24 hour 
disclosure” minimized interference 
with a Board proceeding, 
nonetheless concluded that an 
unfair labor practice respondent 
“may be able to use disclosure to 
learn the Board’s case in advance 
and frustrate the proceedings.” 
However, the Fifth Circuit has 
shown approval of prehearing 
disclosure of statements, if the 
request is limited to those witnesses 
scheduled to testify as a Board 
witness. In NLRB v. Schill Steel 
Products, Inc.,'° a case which did 
not arise under FOIA, the court 
allowed prehearing discovery of 
statements made by persons the 
Board intended to use as witnesses 
in a contempt hearing. When 
confronted with the claim of 
potential witness intimidation, the 
court pointed out: 
...Given that the name of an informer will be 
revealed, we confess that we are unable to 


see the connection between added time and 
substantially greater coercion. 


The Board further asserts that pretrial 
discovery will force the disclosure of matters 
not germane to the immediate hearing. 
Again, however, the problem is none the 
more serious simply because statements are 
discovered before, rather than during the 
hearing.!” 

Certain witnesses are not readily 
susceptible to intimidation or 
threats by a respondent. For 
example, an experienced, zealous 
union representative or former 
employee should be expected to be 
fearless in testifying against an 
employer, as would a management 
official who testifies in unfair labor 
practice proceedings against a 
union. In other circumstances the 
factual background may show a 
complete lack of evidence of 
employer interference or coercion 
of its employees. In such situations 
it may be argued that Exemption 
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7(A) does not apply and the Board 
should be forced to make a specific 
showing that there is a likelihood of 
threats or reprisal against witnesses 
if statements are released to an 
employer or union respondent. 
However, this approach would 
demand a case by case adjudication 
of Board discovery disputes in 
unfair labor practice cases, and it is 
likely the delay and added judicial 
burden entailed in this approach 
will not be welcomed by courts.!® 


Closed Board files may be 
another field of discovery under 
FOIA. Although requests for 
information in a closed file may not 
afford the respondent opportunity 
for delaying active proceedings, 
there may be occasions where 
statements contain information 
useful to subsequent Board 
proceedings or perhaps merely 
satisfy respondent’s curiosity. 
Although nondisclosure may be 
justifiable in many instances, the 
essential thrust of the 1974 FOIA 
amendments would be thwarted if 
the Board is permitted to withhold 
closed files on a blanket basis.!9 


Perhaps the most novel use of 
FOIA occurred in Committee ‘on 
Masonic Homes v. NLRB, ___F. 
Supp. ___92 LRRM 2796 (E.D. Pa. 
1976). An employer facing a 
representation election petition 
requested “all authorization cards 
submitted by the Petitioner as 
evidence of its showing of 
interest.”2° The employer stated the 
authorization cards would be used 
to contest the validity of signatures 
and the manner in which the cards 
had been solicited. Although the 
court refused to enjoin conduct of 
the representation hearing and 
election, it ordered the NLRB to 
produce the authorization cards 
and documents relating to the 
showing of interest. From a 
practical standpoint, disclosure of 
union authorization cards would 
doubtless be welcomed by 
employers in many circumstances, 
but it remains to be seen whether 
such disclosure will receive 
widespread judicial approval. 


There is little doubt that FOIA 
has created a significant impact on 
the NLRB and Board practice 
during the past year.! It has been an 
expensive development for the 
NLRB, requiring the expenditure of 
approximately one-half million 
dollars during 1975 in processing 


VOLUME 50, NUMBER 8, OCTOBER 1976 


FOIA requests and handling the 
increased litigation. Although the 
Board has prevailed more times 
than not in FOIA litigation, 
respondents have learned they can 
at least hope to delay unfair labor 
practice proceedings, even if they 
are unsuccessful satisfying 
curiosity about the contents of a 
Board case file. 


The onslaught of FOIA litigation 
has also caused renewed interest in 
discovery rules for NLRB 
proceedings. At present, the only 
discovery available to a party 
charged with unfair labor practice 
is that General Counsel must make 
available any statements of a 
witness which relate to the subject 
matter testified to on examination 
in the unfair labor practice 
proceeding.?2 


Some labor practitioners lament 
that present Board procedures 
amount to “trial by ambush” and 
insist prehearing discovery 
procedures should be available in 
Board proceedings. But many other 
practitioners representing 
employers oppose broader 
discovery rules. They believe the 
Board would reap greater benefit 
from procedures allowing 
reciprocal access to information 
before hearing. Based on 
knowledge obtained during the 
Board investigation a respondent 
employer can usually gain a 
reasonably accurate picture of the 
Board’s case prior to the hearing. 
Moreover, a _ respondent may 
sometimes pinpoint the Board’s 
case by filing a bill of particulars. 
On the other hand, a respondent 
may generally conceal his defense 
in an unfair labor practice case by 
curtailing information provided to 
Board investigators or refusing to 
present witnesses during an 
investigation. 


In short, there is more than meets 
the eye in demands for pretrial 
discovery in NLRB practice. 
Attorneys for respondents who now 
bemoan the lack of discovery 
procedures may sacrifice more than 
they gain from discovery. Although 
FOIA has been restricted by court 
decisions, it nonetheless offers a 
potential for limited discovery, 
while preserving whatever modest 
advantage a respondent has in 
surprising the Board with an 
unanticipated defense. Oo 
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point of litigation with respect to Board 
affidavits, several significant decisions 
interpret the application of this exemption to 
memoranda of the NLRB General Counsel 
and_ investigative reports prepared in 
regional offices. NLRB v. Sears Roebuck & 
Co., 421 U.S. 132, 89 LRRM 2001 (1975); 
Kent Corp. v. NLRB, __F. 2d___ 92 LRRM 
2152 (5th Cir. 1976). 

1! NLRB v. Interboro Contractors, Inc., 
432 F. 2d 854,75 LRRM 2459 (2nd Cir. 1970); 
But see, NLRB v. Miami Coca Cola Bottling 
Co., 403 F. 2d 994, 69 LRRM 2758 (5th Cir. 
1968). 

1299 C.F.R. §§102.30, 102.118(b)(1) 
(1975). 

13 534 F. 2d at 492, 91 LRRM at 2999. 

14 Goodfriend Western Corp. v. Fuchs, 
411 F. Supp. 454, 458, 92 LRRM 2461, 2464 
(D. Mass. 1976), rev'd, __F. 2d__, 92 
LRRM 2466 (lst Cir. 1976); see also Robbins 
Tire & Rubber Co. v. NLRB, __F Supp.__ 
92 LRRM 2586 (N.D. Ala. 1976). 

15 2d at __, 92 LRRM at 2467. 

16 408 F. 2d 803, 70 LRRM 3280 (5th Cir. 
1969). 

17 Td. at 807, 70 LRRM at 3280. 

18 Goodfriend Western Corp. v. Fuchs, 
supra note 14; Au & Sons, Inc. v. NLRB, 
supra note 7; Climax Molybdenum Co. v 
NLRB, supra note 7. 

19 This proposition supported by language 
in NLRB v. Sears Roebuck & Co., 421 U.S. at 
164, 89 LRRM at 2013, where Justice White 
noted: 


“The legislative history clearly indicates that 
Congress disapproves of those cases, relied 
on by the General Counsel, ... which relieve 
the Government of obligation to show that 
disclosure of a particular investigatory flow 
contravened the purpose of Exemption 7.” 


20 __F. Supp. at __, 92 LRRM at 2798. 

21 FOIA has produced changes in Board 
investigative practices. For example, the 
Board has moved to bring affidavits within 
the language of Exemption 7(D) relating to 
“confidential sources.” Board investigators 
have been instructed to advise the parties 
making a Board affidavit to state as follows: 


“I have been given assurances by the agent of 
the NLRB that the statement I am about to 
give will be kept confidential by the United 
States government unless and until I am 
called to testify at a hearing. 

22 99 C.F.R. §102. 118(b)(1) (1975). 
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BEST LAST OFFER 
REFERENDUM 


(Continued from Page 488) 

final last offer on the package arbitration. 
Under this procedure the arbitrator must 
choose either the employer's or the union’s 
offer totally and without deviation. The 
third form is final last offer issue by issue 
arbitration whereby the arbitrator: must 
choose either the employers position or the 
union’s position on each individual issue 
presented for arbitration by the parties. 
While there are variations on these three 
basic models, most legislated interest 
arbitration in the United States adheres fairly 
strictly to one of these forms. Mulcahy and 
Smith, Last Best Offer, How to Win and 
Lose, Special Report, LaBoR MANAGEMENT 
ReE.aTions SERVICE 1976 at 3. 

33 Final Offer Arbitration, the effects on 
public safety employee bargaining, (Note 
28, supra) And even arbitrators are 
beginning to recognize this problem. Public 
sector arbitrators are under serious attack for 
lack of concern or understanding of 
municipal government’s arguments on 
ability to pay, Muriel M. Morse Personnel 
Director for the City of Los Angeles, told the 
annual meeting of the National Academy of 
Arbitrators. 

She said state and local negotiators “find 
relatively few arbitrators with expertise in, 
or understanding of governmental 
processes.” According to the Government 
Employee Relations Report, she hinted that 
arbitrators might find themselves subject to 
the check of voters’ referenda on their 
decisions, but conceded that this approach 
would pose serious logistical and other 
problems. 

A similar view about the inadequacy of 
public sector arbitrators and/or fact-finders 
has been expressed publicly by Mayor 
Henry W. Maier of Milwaukee. Wisc., on 
several occasions. LRMS NewsLetter Vol. 
7., No. 7, (July 1976) at 1. 
34Sam Zagoria, Director of Labor 
Management Relation Service, a former 
member of the National Labor Relations 
Board; he has had experience in many 
aspects of labor relations. At various times he 
has represented management of labor, 
assisted in drafting legislation, served as a 
neutral mediator and as an adjudicator. He 
has appeared on many platforms as a 
speaker and trainer and has written 
numerous articles, edited a book Pusiic 
WorKERS AND Pus.ic Unions and led a series 


of national and regional discussions for the 
American Assembly. 

35 Zagoria, The U.S. Cities Tackle Impasses, 
at 53 (Note 29, supra). 

36 Adopted as an Amendment to the Home 
Rule Charter of Englewood, Colorado on 
November 7, 1972. 

37 The background of implementation of the 
Englewood plan is interesting. This is not a 
true “Last Best Offer Referendum” 
provision. (see Note 47, infra); 

“So far our historical data is brief. In the past 
two years we have gone only so far as the 
impasse hearing and decision. One in 1974 
was for the Fire and in 1975, the Police. Both 
times the impasse decision followed exactly 
the cities’ proposal and neither group was 
willing to test the election process. The 
impasse decision was therefore accepted by 
both sides. We have found that the unions 
have a fear of trying to sell to the public onan 
election basis a greater package than 
decided by the mediator. They also fear 
receiving less if the city decides to put on the 
ballot a low package that could be 
acceptable to the taxpaying public.” 
Extracted from a letter to the author, dated 
December 19, 1975 from Richard A. Lorig, 
Personnel Director City of Englewood, 
Colorado. 

38 “A final alternative for dealing with the 
problem of union power might be to make 
bargaining settlements subject to voter 
approval by referendum. This would give 
the public a direct and controlling voice in 
labor relations matters. It is reported that in 
San Francisco, where the city charter 
permits wage rates to be submitted to a 
referendum, the threats of the Chamber of 
Commerce to use the referendum device are 
the substantial restraint on the ability of the 
public employee unions to achieve their 
demands through political pressure. 
Requiring referendum approval of every 
settlement, however, would incorporate 
needless uncertainty and expense into the 
bargaining process. In addition, it might 
prove too effective a restraint on the unions. 
Experience in several cities indicates that 
even justified cost increases in government 
are likely to arouse a great deal of opposition 
where the specific items are subject to voter 
approval. To avoid these problems and still 
retain the beneficial aspects of the 
referendum procedure, the availability of 
the referendum could be conditioned on the 
gathering of a sufficient number of voter 
signatures on a petition calling for the 
referendum.” (citations omitted); The Role 
of Politics in Local Labor Relations LMRS 
SpeciaL Report (Note 20, supra). 
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3° Where City Worizers Ran Into a Taxpayers 
Revolt, U.S. News AND Wortp Report, April 
19, 1976, at 79-80. 

40 San Francisco Voters Indicate 
Unhappiness, LMRS Newstetter, Vol. 6, 
No. 12 (December 1975) at 5 San Francisco 
Voters Indicate Unhappiness. 


41 Letter to Author from Honorable Dianne 
Feinstein dated April 29, 1976. 

“Attached please find a copy of a draft 
Charter Amendment, now pending in 
Committee, which enables a majority of the 
Board of Supervisors to submit to the voters 
the additional rates of compenstion above 
that adopted by the Board of S:iervisors in 
the event it is not possible *o reach an 
agreement through the meet-and confer 
process. 

“The intent of the Charter Amendment is 
to provide a mechanism whereby additional 
rates of compensation beyond a ‘last best 
offer’ by the Board of Supervisors can be 
submitted to the electorate for a ‘yes’ or ‘no’ 
vote.” 


42 Extracted from proposed Charter 
Amendment, presently pending before the 
California Board of Supervisors. 

43 Argument in support of proposition K, 
material prepared by Supervisor, Dianne 
Feinstein, enc. in letter to author, April 29, 
1976. 

44 LMRS NewsLetter, June 1976, at 6 

45 Wall Street Journal, May 10, 1976, at 7 

In what was hailed as a victory for the 
city’s board of supervisors, some 1,700 
striking municipal craft workers agreed 
early Saturday morning to go back to work 
after the supervisors withdrew two antilabor 
measures from the June 8 ballot. One would 
have given the city the right to fire city 
employees who strike and the other would 
have allowed voters to decide on specific 
wage proposals for the craft workers who 
struck. Yesterday was the last day the 
measures could have been removed from the 
ballot. 

46 Letter to author dated June 3, 1976 from 
Supervisor Dianne Feinstein. 

“I agree the Propositions “E” and “K” were 
important bargaining tools. In this way, we 
could use these propositions as negotiable 
items rather than relying on economic issues. 


47 Such a procedure is contained in the 
Englewood, Colorado Charter Provision: 
“(At) the referendum election ‘best last offer’ 
is not necessarily on the ballot. Actually three 
proposals could appear, which are: (a) 
Unions proposal not necessarily ‘last best’; 
(b) Impasse decision of career service board, 
which is step one in the impasse process; and 
(c) an offer by the City not necessarily the 
‘last best’. Part of the reasoning behind the 
above is to put the union in the position of 
losing perhaps considerable fringes and 
wages if the electorate decide (c) and the 
city decides to use only a minimal package 
on the ballot.” 

Extracted from letter to author; see Note 37, 
supra. 

48 Resolution No. 2292 adopted by the City 
of North Bay Village, Florida on April 27, 
1974, provided a referendum election on the 
question of whether the City of North Bay 
Village should be permitted to increase 
millage for fiscal 1974-75 one additional mill. 
#9 The results of the special election held 
June 25, 1974, in the City of North Bay 
Village were set forth in Resolution No. 2295, 
adopted June 26, 1974, as follows: 

In favor of the increase: 490 
Against the increase: 
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By Robert J. Angerer 


Administrative Appeals of Decisions 
of Department of Environmental Regulation 


Along with the one-stop 
permitting provided by the 
legislature in the Environmental 
Reorganization Act! came a novel 
approach for the administrative 
review of such decisions. The 
Environmental Reorganization Act, 
in restructuring the environmental 
regulatory agencies of the state, 
ended the multiple considerations 
by the Governor and Cabinet. Even 
the decisions which fall within the 
Board of Trustees’ jurisdiction are 
there for only “appellate review” 
purposes. Permitting decisions are 
now principally made by the 
secretary of the Department of 
Environmental Regulation. As a 
check upon arbitrary exercise of 
authority, two methods for 
administrative appeals are 
available from his decisions. This 
double review feature in the 
context of the New Administrative 


Robert J. Angerer, Tallahassee, received a 
B.S.E. (EE) degree from the University of 
Michigan in 1969 and a J.D. degree, magna 
cum laude, from Florida State University in 
1974. 

He has served on the Florida 
Constitutional Law Committee and is a 
member of the Environmental Law and 
Administrative Law Committees of The 
Florida Bar. He also serves on the Public 
Land and Water Law Committee and 
Environmental Quality Control Committee 
of the Administrative Law Section of the 
American Bar Association. 

This column is written on behalf of the 
Environmental Law Committee, Robert M. 
Rhodes, chairman; Ross A. McVoy, editor. 
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Procedures Act®, while creating 
some confusion, does function as 
contemplated by the legislature. 
The Statutory Framework. Final 
agency action of the Department of 
Environmental Regulation is made 
subject to administrative review. 
The Environmental Reorganization 
Act of 1975 created the 
Environmental Regulation 
Commission and vested it with the 
authority to review the final actions 
taken by the department: 
The commission shall also act as an 
adjudicatory body for final agency actions 
taken by the department, except for those 


appeals and decisions authorized in ss. 
20.261(12) and 253.76. 


Section 20.261(12), F.S. (1975), is 
concerned with power plant siting. 
Section 253.76, F.S. (1975), 
provides for the appellate review of 
certain department decisions by the 
Board of Trustees of the Internal 
Improvement Trust Fund‘: 


The Governor and Cabinet sitting as the 
Board of Trustees of the Internal 
Improvement Trust Fund and as the owners 
of state lands are vested with the authority to 
hear and decide appeals of department 
decisions under Chapter 253, Florida 
Statutes. Such notice of appeal shall be filed 
with the Governor and Cabinet within 15 


’ days of such decision. The hearing shall be 


appellate in nature; however, the Governor 
and Cabinet may, at their discretion, take 
additional testimony. Such hearing shall be 
completed and a decision rendered within 60 
days of receipt of the appeal. Hearing shall 
be in accordance with provisions of Chapter 
120, Florida Statutes. 


Thus, depending upon the type of 
authority exercised by the 
department, an administrative 
appeal is taken to the Board of 
Trustees or to the commission. 
Where both types of authority are 
exercised by the department, 
seemingly two administrative 
appeals before two _ different 
administrative bodies are possible. 
No legislative solution was 
provided. Further, no statutory 
procedures for review were 


established in the Act. Decision 
making is otherwise treated by 
Chapter 120, F.S., but the 


procedure to be followed in 
administrative appeals is without 
any legislative direction. It is this 
absence of legislative direction in 
these two areas which causes some 
confusion about the administrative 
appeals of the decisions of the 
department. 

Implementation. The depart- 
ment, pursuant to the requirements 
of Section 120.54, F.S., adopted 
rules governing appeals, Chapter 
17-1, Part III, F.A.C.5 These rules 
govern appeals from final agency 
action which are within the 
jurisdiction of the commission.® 
“Final agency action” is defined to 
exclude any department actions 
taken pursuant to Chapter 253, FS.: 


(1) The final agency action sought to appeal 
under this part are those final actions of the 
Secretary of the Department and of those 


ENVIRONMENTAL 


persons designated by the Secretary to take 
such actions, and which involve: 


(a) The issuance, denial, renewal, 
modification, and revocation of licenses 
arising under Chapters 159, 373, 381, and 
403, F.S., and Section 401 of Public Law 92- 
500; and/or 

(b) Administrative enforcement actions 
arising under Chapters 373, 381 and 403, F.S. 
(c) Declaratory statements issued by the 
Secretary pursuant to Section 120.565, F.S.’ 


Thus, whether rendered by the 
secretary or his district managers, ® 
the final action of the department is 
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ENVIRONMENTAL LAW authority to the Board of Trustees 
would not only avoid the carefully 
selected membership based upon 
geographical location and public 
interest, but would also avoid a 
decision by a body with expertise 
and experience in a specialized 
area. There may indeed be 
problems with any transfer of the 
commission’s authority to hear an 


reviewable by the commission 
when it falls outside Chapter 253, 
FS. 

The department has remedied 
the double authority - double appeal. 


appeal problem by transferring the A second difficulty created is that 
commission’s jurisdiction to hear the commission will be called upon 
appeals to the Board of Trustees: to determine the jurisdictional 


uestion. Cases may be clear where 
(2) To avoid the necessity of a person having q hig 
to prosecute separate appeals to the only one type of authority is asked 
Governor and Cabinet and to the to be exercised by the department, 
Environmental Regulation Commission on but where both types of authority 


cases arising both under Chapters 253 and : artm 
403, the following procedure shall be are exercised by the dep ent, 


followed. In these appeals from final agency the question becomes whether the 
actions arising under both Chapters 253 and points of appeal are solely related to 
403 and where the points appealed are not Chapter 403, F.S. In a recent case 
solely related to Chapter 403, F.S., the before the commission, Florida 
commission hereby delegates its authority to Wildlife Federation, National 
hear those appeals to the Governor and Wildlife Fed : 4 
Cabinet. ildlife Federation and The Palm 
Beach Civic Association v. Joseph 
Although it would appear Landers, Jr., and the Port of Palm 
completely to correct the problem, — Beach,'* involving the issuance of a 
it has created some difficulties for | permit to expand the Port of Palm 
the appellant. First, there is the Beach, the appellant Florida 
question of the department’s power — Wildlife Federation, et al., filed a 
to delegate its statutory notice of appeal with both the 
responsibilities to another agency. Department of Environmental 
Where the legislature has vested Regulation and the Department of 
statutory responsibilities with an Natural Resources. Although the 
agency, that agency may not appellant asserted before the 
delegate in whole its responsibilities _ commission that the points of 
to its employees or other agencies.'!° appeal were not solely related to 
The commission is composed of Chapter 403, F.S., the commission 
seven citizens of the state coming __ ruled to the contrary.!* A question 
from each of the water’ exists as to whether the 
management districts and includes commission’s determination under 
members representing agriculture, __ its rule relating to the “points on 
real estate, environmentalists, the | appeal” may divest the Board of 
construction industry and lay Trustees of their statutory 
citizens.'' The commission is _ responsibility to hear and decide 
contemplated asbecomingnotonly appeals of department decisions 
a policy board, but one of under Chapter 253, F.S. Such a 
expertise in the business of the decision would not in any event 
department. A transfer of its appear to be binding upon the 
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Board of Trustees, who probably 
could proceed to hear the appeal. 

The third difficulty, just 
indicated, is that the rule relates 
primarily to the point of law and not 
to the chapter under which the 
authority was exercised. This 
distinction may be significant as 
where in the Florida Wildlife 
Federation, et.al, case, supra, the 
permit attacked expressly stated it 
was adopted pursuant to Chapters 
403 and 253, F.S. 

The fourth difficulty with the 
rule is that it may encourage an 
appellant to choose one of the two 
alternative appeals, and thereby 
estop him from pursuing that which 
he would rather pursue. It is 
conceivable, although doubtful, 
that two separate and potentially 
conflicting appeals were conceived 
by the legislature. Instead of an 
appellant’s choice of two legislative 
alternatives, the appellant may be 
foreclosed by following the rule, 
from pursuing the alternate appeal, 
by estoppel or election of remedy.'* 

A final difficulty is that by 
requiring an appellant to appear 
before the Board of Trustees 
because his points of appeal do not 
relate solely to Chapter 403, F.S., 
subjects the appellant to the more 
restrictive statutory provisions for 
review before the Board of 
Trustees. 

The Board of Trustees has also 
adopted rules governing appeals 
before it, Chapter 17-1, Part IV, 
F.A.C.!5 These rules track and mesh 
with the rules adoped by the 
department. These rules govern 
appeals from final agency actions 
which are within the jurisdiction of 
the Board of Trustees.!® “Final 
agency action” is defined consistent 
with Rule 17-1.71(1), F.A.C. 


the issuance, denial, renewal, modification, 
and revocation of licenses arising under 
Chapters 253, and, where delegated by 
section 17-1.51(2), F.A.C., 403, F.S., and 
section 401 of public law 92-500;!" 


Thus, while there might be 


. problems with the commission’s 


delegation of authority, here the 
Board of Trustees exercises the full 
measure of the legislative authority. 
There still seems to be some 
possibility for double appeals 
where the final agency action 
involves action arising under 
Chapter 253, F.S., yet the points of 
appeal involve only Chapter 403, 
F.S., matters. 

The department and Board of 
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Trustees have solved the problem 
of double administrative appellate 
jurisdiction. One need be aware of 
the difficulties created, however, in 
determining where to file an 
appeal. If there is doubt, prudence 
would dictate that a notice of 
appeal be filed with both the 
Department of Environmental 
Regulation and the Board of 
Trustees. 

The department and Board of 
Trustees have implemented their 
appellate jurisdiction by the 
adoption of rules of appellate 
practice. These rules were adopted 
as required and pursuant to the 
provisions of Section 120.54, F.S. 
(1975). The statutory authority has 
been implemented and the 
procedures basically laid out. 

Pursuing the Appeal. A person 
wishing to initiate an appeal must 
have standing to pursue the appeal. 
No statutory guidance is given as to 
whom could initiate such appeals. It 
is clear that an aggrieved “party of 
record” will have the necessary 
standing.'* In the vast majority of 
contested environmental matters 
before the department, many 
groups and persons will appear in 
support of and in opposition to the 
final decision. Just which of these 
persons, beyond the applicant, are 
“parties of record” is not an easy 
question to answer.'® The scope, 
however, would not appear to be 
greater than those persons entitled 
under the Administrative 
Procedures Act to prosecute 
judicial review to the district court 
of appeal under Section 120.68, F.S. 
(1975).2° Such groups and persons 
should take whatever efforts they 
can to assure that they are “parties 
of record.” Citizens may intervene 
as a party before the department 
renders its final decision by filing 
the verified pleadings provided for 
by the Environmental Protection 
Act, and assure that they may 
initiate an administrative appeal.”! 
Of course, once the appeal is 
initiated by a party of record, other 
persons may intervene as a party or 
appear as amicus curiae, but they 
are then bound by the record and 
status of proceedings as they exist.” 

The aggrieved applicant, or other 
person who has overcome the 
standing hurdle, must file a notice 
of appeal with the commission or 
the Board of Trustees within 15 
days of the final agency action.” As 
discussed above, a double filing 
may be prudent if the action 
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involved jurisdiction under both 
Section 253, F.S., and Section 403, 
F.S. The short filing deadline is 
jurisdictional, *4 and failure to file a 
timely notice of appeal would result 
in the loss of the opportunity to 
review the agency action 
administratively or judicially.» 

Although both administrative 
appellate proceedings require the 
filing of a notice of appeal, and 
have procedures which are 
generally similar, there are some 
important differences. The 
procedure to be followed in 
prosecuting appeals before the 
commission and Board of Trustees 
is specifically addressed by 
separate sets of rules. 


Appeals Before the Commission. 
The appeal before the commission 
is initiated by filing the notice of 
appeal with the secretary of the 
department. This notice of appeal is 
the only pleading provided for and 
serves as an assignment of error and 
request for modification and 
relief.2° Opposing parties may file 
cross-appeals.”” 

At the time the notice of appeal is 
filed, a party must request the 
development of a record if no 
record was developed pursuant to 
Section 120.57, F.S. (1975). The 
party must request the type of 
proceeding desired to prepare the 
record, that is, formal, informal, or 
informal disposition by stipulation. 
If there has been no record building 
proceedings before the final action, 
provision is made to permit one to 
be held before the action is 
reviewed. This is _ particularly 
significant where there has been 
merely an investigative proceeding 
culminating in the denial of a 
permit. The applicant, or possible 
other party of record, is allowed a 
further opportunity to build a 


record for review. During the time 
this record is prepared, the appeal is 
tolled.” 

Upon filing of the notice of 
appeal, the portions of final agency 
action which are contested cannot 
be enforced by the department nor 
compliance required with them. 
But those portions which are 
uncontested do not enjoy this 
automatic stay without bond. The 
department can, however, seek 
injunctive relief.29 

After the notice of appeal is filed, 
there is provision for the filing of 
motions.*° 

The types of motions which may 
be filed are not specified. Several 
types of motions have been filed, 
including motions for extension of 
time and motions to quash the 
appeal.*! 


The appellant has 20 days after 
the filing of his notice of appeal to 
file his main brief in support of the 
appeal. The appellee may file a 
reply no later than 15 days after 
service of the appellant’s brief. The 
appellant then is given the 
opportunity to file a reply brief 
within the next ten days. The 
department has adopted the style 
and content of appellate briefs as 
set out in Florida Appellate Rule 
3.7. As in a normal judicial appeal, 
assignments of error not argued are 
abandoned.* There is provision for 
a 15-minute per side oral argument, 
but this is discretionary with the 
commission and must be requested 
at the time of the filing of the first 
brief of a party. 

The commission has adopted a 
narrow view of its authority to 
review decisions of the department. 
The Environmental Reorganization 
Act itself did not specify the 
standard of review, but merely 
required the commission to act as 
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an “adjudicatory body for final 
decisions of the department.”*4 The 
review is virtually the same as that 
performed by an appellate court. If 
the commission determines that the 
department has erroneously 
interpreted a provision of law or 
rule, and that a correct 
interpretation compels a particular 
action, it may set aside or modify 
the action or it may remand the case 
for further action under a proper 
interpretation. If, instead of a legal 
error, the error is asserted to be 
based upon a finding of fact, made 
after a Section 120.57, FS., 
proceeding, then the appellant 
must demonstrate that the finding is 
not supported by competent 
substantial evidence.*> The 
commission will not substitute its 
judgment for that of the 
department as to the weight of the 
evidence on any disputed finding of 
fact. The commission has rigidly 
adhered to this defined appellate 
role, and the appellant should not 
expect a second factual hearing 
before the commission. 

The commission hears the appeal 
and reaches its decision at a public 
meeting. Within 15 days of this 
meeting, the commission must 
reduce its decision to writing.” 
Petitions for rehearing may be filed 
within 15 days of service of the 
decision of the commission, in the 
form and upon the same basis as 
that authorized by the Florida 
Appellate Rules.** If no remand is 
made to the department,*® and if no 
duplicate appeal has been filed 
with the Board of Trustees,*® the 
administrative appeal is concluded 
and subject to judicial appellate 
review pursuant to Section 120.68, 
F.S. (1975). 

Appeals Before the Board of 
Trustees. An appeal is initiated 
before the Board of Trustees by 
filing a notice of appeal with the 
Governor and Cabinet within 15 


days of the decision of the 
department. The rules of procedure 
adopted by the Board of Trustees 
mesh with those of the commission 
generally. The procedure is nearly 
identical to that outlined above 
before the department.*! 

Appeals before the Board of 
Trustees are appellate in nature, but 
the legislature accorded some 
discretion to take additional 
testimony. While this is not a de 
nova hearing, it certainly appears to 
expand the scope of review of 
factual findings beyond the 
substantial competent evidence 
inquiry. In this particular, a review 
before the Board of Trustees offers 
a vehicle for a second factual 
hearing. In spite of this legislative 
provision, the Board of Trustees has 
by rule provided for the same 
narrow review as made by the 
commission.*? Thus, the Board has 
restricted its review to strictly an 
appellate review. If a party desires 
and is able to obtain a further 
factual hearing, it would be 
governed by Section 120.57, F-.S. 
(1975). 

The appeal must result in a 
decision within 60 days of the 
receipt of the appeal. The statute is 
silent as to effect of failure of the 
Board of Trustees to have reached a 
decision within the 60-day period. 
The most logical effect is that the 
administrative remedy is deemed 
exhausted and the appellant may 
proceed to a judicial review. From 
the decision of the Board of 
Trustees or after the expiration of 
60 days, the department’s action is 
reviewable pursuant to Section 
120.68, F.S. (1975). 

The Omen. Pursuing these 
administrative appellate remedies 
may be unnecessary. In White v. 
Beary, 237 So. 2d 263 (Fla. Ist 
D.C.A. 1970), the District Court of 
Appeal, First District, issued a 
petition for certiorari, notwith- 
standing the petitioners’ failure to 
follow a similar administrative 
appellate remedy. 

White involved the denial of a 
retail liquor employee’s license to 
White, who had been licensed for 


CASH-RICH INSTITUTIONS 


over 15 years. The basis for denial 
was that White was not of good 
moral character. Principally the 
evidence was obtained from 
sources which the state refused to 
disclose. 

On a petition for writ of certiorari 
the division argued that the 
petitioner had failed to exhaust an 
available administrative remedy. 
The remedy was by way of appeal 
to the Board of Business Regulation. 
The board had adopted the 
Appellate Rules of the district 
courts as its own. The review 
provided was a full appellate 
review. As is the case here, the basis 
for the appellate remedy was but a 
single sentence of the Florida 
Statutes. 

Judge Rawls, speaking for the 
court, with Judges Johnson and 
Spector concurring, held: 


The rules thus adopted reflect that this is not 
the type of administrative proceeding which 
is contemplated by the principle of 
exhaustion of administrative remedies. We 
do not perceive that it was the legislative 
intent to deprive the citizens of Florida of 
expeditious and effective judicial review of 
agency orders by the pyramiding of 
“government upon government” in the name 
of Governmental Reorganization. 


Reading the foregoing provisions in pari 
materia, we find that under the facts of this 
particular case the final action of the 
Director of the Division of Beverage in 
denying this license is reviewable by petition 
for writ of certiorari to this court.“ 

This omen warns of the very real 
possibility that an administrative 
appeal may not even be necessary. 
Permissible, yes, but necessary, no. 
This is even more likely given the 
recent judicial rejection of 
legislative encroachment. 

This creates an interesting 
situation where there are multiple 
parties to final action of the 
department, some of whom desire 
to review the decision before the 
commission or Board of Trustees 
and another party who desires to 
proceed directly to a judicial 
appellate remedy. It is likely in 
view of the district court’s decision 
in White that the party seeking 
judicial review would prevail. 

Conclusions. The legislature has 
provided a fast one-step permitting 
process, vesting the final decision 
with the secretary of the 
department. As a check upon pure 
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administratve determination, the 
legislature subjected the secretary's 
decisions to administrative 
appellate review by the 
commission or the Board of 
Trustees. 
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The department and Board of 
Trustees have fairly implemented 
the legislative purpose of 
administrative appellate review. A 
party can rely upon finding a very 
real administrative appellate 
remedy and the attorney a useful 
vehicle of review. The opportunity 
to review the department's action 
before a policy body immediately 
responsive to community pressures 
may be very important and 
desirable. A party must pursue this 
appeal or possibly suffer the loss of 
his right to judicial review. 

These administrative appellate 
remedies should be considered, 
however, in light of White v. Beary, 
237 So.2d 263 (Fla. Ist D.C.A. 
1970). For the daredevil it might 
even be true that there may be some 
escape from the exhaustion of this 
administrative remedy. But even if 
the appeals are avoidable, they 
serve a very real function in the 
reorganized environmental 
permitting system. oO 


FOOTNOTES 


' Fla. Stat. §403.801 et seq. (1975). 

2 Fla. Stat. Ch. 120 (1975). 

3 Fla. Stat. §403.804(1) (1975). 
_ 4 Contrary to popular belief, the Board of 
Trustees of the Internal Improvement Trust 
Fund still exists as a part of the Department 


of Natural Resources. Fla. Laws 1975, Ch. 
75-22, §15 provided for only the merger of 
the Board of Trustees into the Department of 
Natural Resources and not for its 
obliteration. It performs several functions 
including the appellate one discussed here. It 
is also argued the Trustees retain some 
jurisdiction under the “Florida Aquatic 
Preserve Act of 1975” (Fla. Stat. §§258.35- 
.46) because it was passed later in the 1975 
session as Fla. Laws 1975, Ch. 75-172, Fla. 
Laws 1975, Ch. 75-22, The “Florida 
Environmental Reorganization Act of 1975.” 

5 These rules were earlier adopted as 
Emergency Rules in 17 ER 76-1, F.A.C. The 
present rules were filed with the Secretary of 
State on June 4, 1976, and became effective 
June 24, 1976, pursuant to Fla. Stat. 
§120.54(11). 

6 Rule 17-1.50, F.A.C. 

7 Rule 17-151(1), F.A.C. 

8 Fla. Stat. §403.805 (1975), in part 
provides that the secretary may delegate the 
authority assigned to the Department to the 
district managers. This provision excepts 
appeals on permits specifically assigned by 
the Act to the Board of Trustees, but does not 
except appeals otherwise within the 
jurisdiction of the department. Seemingly 
the secretary may assign the appellate power 
of the commission to district managers. 

® Rule 17-1.51(2), F.A.C. 

10 State ex rel. Wolyn v. Apalachicola 
Northern R. Co., 81 Fla. 394, 88 So. 310 
(1921). See. 2 Am. Jur. 2d §222 (1962). 

1 Fla. Stat. §20.261(3) (1975). 

12 (D.E.R. Permit Certificate No. 50-25- 
3337, July 17, 1976). This case was not 
reviewed by the district court of appeal. 

13 Although the final agency order 
expressly rested upon both Fla. Stat., Chs. 


253 and 403 and the points of appeal only did 
not relate solely to the Ch. 403, water quality 
jurisdiction, the department did not transfer 
the case. 

4E lection of remedy has not been applied 
to appeals but generally is applied where a 
litigant has a choice of remedies. See 11 Fla: 
Jur., Election of Remedies. 

15 The rules were filed with the Secretary 
of State on June 4, 1976, and became 
effective June 24, 1976, pursuant to Fla. Stat. 
§120.54.11. 

16 Rule 17-1.70, F.A.C. 

17 Rule 17-1.71, F.A.C. 

18 Rule 17-1.52(1), F.A.C., Rule 17-1.72(1), 
FAG: 

19 In the Florida Wildlife Federation, et al. 
case, supra note 12, the groups appeared 
throughout the entire proceeding and 
entered a notice of appeal. The department 
filed a motion to dismiss for lack of standing 
among other things, asserting that the groups 
were not parties of record. The commission 
did not grant the motion and granted some 
preliminary relief to the groups. 

20 See Fla. Stat. §120.52(10) (1975), which 
defines a “party.” This definition has 
enjoyed a recent interpretation and 
expansion in City of Key West, et al. v. 
Askew, 324 So. 2d 655 (Fla. Ist D.C.A. 1975). 

21 Fla. Stat. §403.412(5) (1975). Although 
§403.412(2)(f) provides for costs and 
attorneys’ fees to the prevailing party, it is 
doubtful such provision will be applied to 
the section dealing with “intervention” as a 


party. 

22 Rule 17-1.52(2) & (3), F.A.C. Rule 17- 
1.72(2) & (3), F.A.C. A group may also use 
Fla. Stat. §403.412(5), F.S. (1975), to 
intervene before either the commission o 
the board of trustees. 
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23 Although the filing deadline is dictated 
by Fla. Stat. §253.76 (1975), for review by the 
board of trustees, no statutory deadline is 
provided for review by the commission. 
Instead, the department has adopted Rule 
17-1.53, F.A.C., which may be jurisdictional. 


2% Fla. Stat. §253.76 (1975), requires that 
the notice of appeal be filed “within 15 days 
of -such decision.” Rule 17-1.53(1), F.A.C. 
requires that the notice be filed within 15 
days “of the service upon a party of the 
written document, representing final agency 
action.” The shorter deadline may be 
tempered by the rule applied in Dublin v. 
Department of Business Regulation, 252 So. 
2d 290 (Fla. lst D.C.A. 1971). In fact, Rule 
17-1.73(1), F.A.C., provides for the 15-day 
period to begin upon service of the written 
document representing final agency action. 


25 Failure to timely and exhaust 
administrative remedy has similarly resulted 
in loss of right to review. Commission of 
Florida v. Ace Pest Control, Inc., 214 So. 2d 
892 (Fla. Ist D.C.A. 1968), and Hottman v. 
Board of Control, 172 So. 2d 874 (Fla. Ist 
D.C.A. 1965). 


26 Rule 17-1.53 (2), F.A.C. 

27 Rule 17-1.54, F.A.C. 

28 Rule 17-1.53(3), F.A.C. 

29 Rule 17-1.53(4), F.A.C. 

3 Rule 17-1.66, F.A.C. 

31 See Florida Wildlife Federation, et al. 
supra note 12, where two such motions were 
filed before the commission. 

32 Rule 17-1.55, F.A.C. 

33 Rule 17-1.56, F.A.C. 

34 Fla. Stat. §403.814(1) (1975). 

35 Rule 17-1.59, F.A.C. 

36 Rule 17-1.59, F.A.C. The rule prohibits 
substitution of judgment after proceedings 
under Fla. Stat. §120.57 but does not speak to 
decisions rendered after other types of 
proceedings culminating in department 
decisions. 

37 Rule 17-1.60, F.A.C. 

38 Rule 17-1.62, F.A.C. 

39 Tf remand is ordered, a question arises as 
to the possibility of judicial appeal 
immediately to the district court of appeal. 
Most likely the remand would occur before 
further appellate activity. 

4° If a duplicate appeal has been filed with 
the Board of Trustees, and no decision has 
been made, prudence would again demand 
that the petition for review be filed pursuant 
to Fla. Stat. §120.68 (1975), even though the 
Board of Trustees might later render a 
favorable decision. 

41 Chapter 17-1, Part IV, F.A.C. 

42 Rule 17-1.79, F.A.C. 

‘3 White v. Beary, 237 So. 2d 263, 264, 265 
(Fla. lst D.C.A. 1970). 

“State of Florida, Department of 
Administration, Division of Personnel v. 
State of Florida, Department of 
Administration, Division of Administrative 


Hearings 326 So. 2d 187 (Fla. Ist D.C.A. 
1976). 
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Correction and Addendum 


The Environmental Law column in the June 
1976 issue showed a wrong picture of the author, 
John P. A. Bell of Washington, D. C. Another Bar 
member named John Bell was photographed. 
Author John P. A. Bell is pictured at right. 


It should also be noted that Mr. Bell correctly predicted the U.S. 
Supreme Court’s decision in the Scenic Rivers case discussed in the 
June issue. In a unanimous decision, the Supreme Court held that the 
environmental impact statement requirement of NEPA was 
inapplicable under the facts of that case because of a clear and 
unavoidable conflict in statutory authority, thus allowing HUD’s 
primary jurisdictional statute, the Interstate Land Sales Full 
Disclosure Act, to take priority over the otherwise applicable 
requirements of the National Environmental Policy Act (NEPA). 
Flint Ridge Development Company v. Scenic Rivers Association of 
Oklahoma,(___U. S. ___; No. 75-510; decided June 24, 1976). 


The court’s decision gave a little and took a little. The court 
reasoned that even if HUD’s action in allowing the required 
disclosure document to become effetive constituted a “major federal 
action significantly affecting the quality of the human environment” 
under NEPA so that an environmental impact statement would 
ordinarily be required, there was a clear and fundamental conflict of 
statutory duties. The court said that HUD could not comply with its 
duty under the Interstate Land Sales Full Disclosure Act to allow the 
required disclosure document to become effective within 30 days of 
filing, absent inaccurate or incomplete disclosure and simultaneously 
prepare an environmental impact statement within that time period. 
Under those circumstances the court concluded that NEPA’s impact 
statement requirement was inapplicable. 

However, the court also declared that the plaintiffs had the right to 
request HUD to institute a rulemaking proceeding to consider the 


_ desirability of requiring further environmental disclosures consistent 
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News and Notes 


NATIONAL FUND, ABA-LTGF COMMITTEE 
AND NATIONAL CONFERENCE MEETINGS... 
Fund Trustees J. Ermest Collins, Thomas L. 
Henderson, Richard H. Merritt and Fund President 
Paul B. Comstock and Senior Vice President G. 
Robert Arnold attended meetings of the Board of 
Directors of National Attorneys’ Title Assurance 
Fund, Inc., the Standing Committee on Lawyers’ 
Title Guaranty Funds and the National Conference 
of Bar-Related Title Insurers at the annual meeting 
of the American Bar Association in Atlanta on 
August 5, 6 and 7. 
_ The Board of Directors of the National Fund 
heard reports that the company is in a profitable 
position in its operations in Indiana and that the 
developmental program is making progress. The 
Lawyers’ Title Guaranty Fund Committee of the 
ABA chaired by Judge C. Clyde Atkins of Miami, a 
former trustee and officer of The Fund, made plans 
to expand its program of information and assistance 
to lawyers in several states who have expressed 
interest in forming Lawyers’ Title Guaranty Funds. 
On invitation of committee member Cecil E. 
Burney of Corpus Christi, Texas, and Gerald S. 
Gordon of Houston, chairman of the Peer 
Subcommittee on Bar-Related Title Insurance of the 
State Bar of Texas, the committee plans to meet in 
San Antonio in October to confer with Texas 
lawyers interested in forming a fund under auspices 
of the Texas Bar. 


ARNOLD SPEAKS TO ABA... .Fund Senior Vice 
President G. Robert Arnold was the first speaker of 
the day at the annual meeting program of the ABA’s 
Section of Real Property, Probate and Trust Law on 
August 8 in Atlanta. Mr. Arnold is serving a fourth 
term as chairman of the section’s Committee on 
Significant Real Property Legislation. Using 
information compiled for his committee’s yearly 
summary of important real property-related 
legislative activity throughout the United States as a 
source, he spoke on “Recent and Significant 
Developments in Real Property Law.” 


HILLSBOROUGH COUNTY MEETING .. .Fund 
members in Hillsborough County held the seventh 
of their monthly dutch treat luncheon meetings on 
September 14. Past president of The Fund, Paul J. 
Stichler discussed the long-arm statute with 42 
attorneys attending. The vice president of the 
Hillsborough County Branch of Lawyers’ Title 


Lawyers’ Title Guaranty Fund 


Services, Inc., William N. Covington, Jr., the 
assistant manager of the Hillsborough County title 
facility, M. Brooks Henderson, and Fund area field 
representative Harry K. Holcomb also attended. 


TITLE NOTE BY A FUND ATTORNEY... 
“Registration of Foreign Federal Judgments” 


The general law is that a foreign judgment, 
although entitled to full faith and credit under the 
federal constitution, does not of its own force create 
any lien upon property ina state other than that of its 
rendition. 47 Am. Jur. 2d, Judgments, Sec. 1223. 
Thus the mere filing of a foreign judgment in Florida 
would not make it a lien on Florida real property. 
The judgment would have to be sued upon and 
reduced to a Florida judgment and a certified copy 
recorded as required by Sec. 55.10, F.S., before it 
could be a lien. 47 Am. Jur. 2d, Judgments, Secs. 904 
and 1219. 


This situation is covered in Fund Title Note 423- 
62. The title note, however, does not discuss the 
effect of registration of a foreign judgment of a 
federal district court pursuant to 28 U.S.C., Sec. 
1963. This statute provides that a judgment entered 
in any district court may be registered in any other 
district by filing therein a certified copy of the 
judgment. The statute further provides that a 
judgment so registered shall have the same effect as 
a judgment of the district court of the district where 
registered and may be enforced in the same manner. 
See 1 A.L.R. Fed. 326. 


Sec. 28.222 (3)(c), F.S., provides that the clerk of 
the circuit court is required to record certified copies 
of judgments entered by a United States court 
having jurisdiction in this state. If a judgment of a 
federal district court outside Florida is registered in 
a district in Florida and a certified copy of that 
judgment recorded pursuant to Sec. 28.222 (3)(c) 
F.S., then such a recording would appear to meet the 
requirements of Sec. 55.10, F.S., which provides the 
judgment becomes a lien on real estate in any county 
when a certified copy of it is recorded in the official 
records of that county. 

Therefore, certified copies of foreign federal 
judgments appearing in the chain of title should not 
be ignored without first checking to make sure they 
have not been registered in the local district court. 
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CALENDAR 


1976 


October 16—Dedication of The Florida Bar Center Addition, Tallahassee. 

October 17-November 1—Florida Bar Far East Adventure. 

October 21-23—Institute on Condominium and Cluster Housing, University of 
Miami Law Center, Americana Hotel, Bal Harbour. 

October 26—Parts I & II Florida Bar Examination, Jacksonville Civic Auditorium. 

November 5—No-Fault Insurance Seminar, The Florida Bar, Bay Front 
Auditorium, Miami. 

November 11-13—Board of Governors Meeting, Tallahassee. 

November 12-13—Local Government Seminar, The Florida Bar, University of 
Florida College of Law, Gainesville. 

November 13—Legal Assistants Seminar, Miami Dade Community 
College, Miami. 

November 19—Florida Bar Trial Lawyers Seminar, Human Dynamics I, 
Holiday Inn Downtown, Tampa. 


November 20—Florida Bar Trial Lawyers Seminar, Human Dynamics I, 
DuPont Plaza, Miami. 


December 14-16—Young Lawyers Section “Bridge the Gap” Seminar, Everglades 
Hotel, Miami; Riverside Hilton, Tampa; Bar Center, Tallahassee. 


1977 


January 10-14—11th Annual Institute on Estate Planning, University of Miami Law 
Center, Americana Hotel, Bal Harbour. 


January 13-15—Board of Governors Meeting, Ponce de Leon Lodge, St. Augustine. 


February 2-5—9th Medical Institute for Attorneys, Americana Hotel, Bal Harbour, 
UM Law Center. 


February 9-15—ABA Midyear Meeting, Seattle. 


February 17-18—American Title Insurance Company’s Annual Seminar for 
Policy-Writing Attorneys, Sheraton-Four Ambassadors Hotel, Miami. 


February 22, 23—Parts I, II, & III, Florida Bar Examination, Lakeland Civic 
Center 


February 24-27—Young Lawyers Section Convention, Orlando Hyatt House. 
March 17-19—Board of Governors Meeting, Langford Hotel, Winter Park. 


March 24-26—13th Annual Assembly, Lawyers’ Title Guaranty Fund, Orlando 
Hyatt House, Orlando. 


May 31—Parts I & III, Florida Bar Examination, Hilton Hotel, St. Petersburg. 

June 15-18—Florida Bar Convention, Innisbrook Hotel and Golf Club, 
Tarpon Springs. 

July 26, 27—Parts I, II & III, Florida Bar Examination, Miami Beach 
Convention Center. 


October 25—Parts I & Ill, Florida Bar Examination, Jacksonville Civic Auditorium 
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PEACE MIND 
AND SECURITY 


The very essence of home ownership is the peace of mind and sense of security 


which arises therefrom. Lacking this, one of the basic elements of satisfaction is 
lost to the homeowner. 


Realization of this fact has led more and more Realtors to recommend land title 


insurance to their clients, and caused these same clients to desire it and order it 
attended to. 


Today’s buyer of real estate can have the peace of mind and security to which he 
is entitled, by relying upon his Realtor and his attorney to handle the details of 
such transactions, and instructing them to obtain for him a land title insurance 
policy as the final protection of his ownership. 
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You want expert research in the most 
efficient manner available. Our toll- 
free number is just one of several 
factors which enable us to do that 
job for you. 


No matter where you are in Flor- 

ida, RESEARCH FOR LAWYERS 

is just a toll-free call away. Your re- ‘a 
search problem does not need to be \ 
delayed in your office any longer 

than the time it takes to dial our num- 

ber. When you call, recording equipment 

is available to tape your case directly, so work 
can begin at once. You don’t need to worry 
about delays in formulation, dictation and 
transcription. Our secretary is your secretary. 


Expertise and thoroughness are essential to a 
quality research product. Our Florida-trained 
researchers work with the most modern and so- 
phisticated research tools available. Moreover, 
you have continuing personal supervision over 
your researcher as he works. In this way you 
retain complete control over the direction and 
results of your research. RESEARCH FOR 
LAWYERS is truly your specialized “‘on call”’ 
research consultant. 


As the oldest and most experienced legal re- 
search firm in Florida we have the background 
to tailor our product to your individual needs. 


We will provide you with an office mem- 
orandum, arguments for an appellate or 
trial brief, an opinion letter, or even a 
specialized form to suit your partic- 
ular requirements. 
Expert quality research using the most 
efficient means available . . . our ex- 
perience makes it work for you. What- 
ever your needs, put our toll-free num- 
ber to work for you today. 
More than ever, your finest legal research 
organization is right here in Florida... 


Florida Division of 
American Legal Research Corp. 


(S00)312-6862 


Box 13777 Gainesville, Florida 32604 
From outside Florida call (904) 377-8300 
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